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SECTION 00 11 13 - ADVERTISEMENT FOR BIDS
CITY OF FARGO — BIDS WANTED

FARGO WWTP FLOOD PROTECTION IMPROVEMENTS
FEMA PROJECT NO.: PDMC-PJ-08-ND-2018-023
CITY OF FARGO PROJECT NO. WW1707

NOTICE IS HEREBY GIVEN, that the City of Fargo, North Dakota, City Auditor will receive Bids
via the Quest CDN vBid platform until Wednesday, February 28, 2024 at the hour of 11:30
AM local time, for the purpose of furnishing all materials, labor, equipment, and skill required for
the construction of, Project No. WW1707 Fargo WWTP Flood Protection Improvements, and
incidental items, for said City, as is more fully described and set forth in the Bidding Documents.
Bids will then be opened and read aloud at approximately 11:45 AM in the Engineering
Conference Room in Fargo City Hall. The public is encouraged to view the bid opening from
their computer, tablet, or smartphone by using the following link: www.fargobidopenings.com.

The Work is comprised of a single Contract: Contract No. 1 — General Construction. The Work
for Contract No. 1 is generally described as follows:

Work generally consists of construction associated with the furnishing and installation of Topsoil
Stripping, Topsoil Import and Spread; Excavation; Fill Import; Levee Embankment; Levee
Inspection Trench; Subgrade Preparation; Sheet Pile Floodwall; Cladding at Sheet Pile; Stone
Cap for Sheet Pile; Paint and Prep of Sheet Pile, Water Main Installation, Ornamental Fence;
Chain-link Fence; Sluice Gate Well Structures; Concrete Driveway Paving; and other
miscellaneous items.

The work for each contract must be completed no later than the following:

Milestone #1 Completion: 28 calendar days
Substantial Completion: October 15, 2024
Final Completion: December 15, 2024

Bid Submissions:

Bidders shall submit their bids online via the Quest CDN vBid platform. All Bids shall be
prepared according to Section 00 21 13 - Instructions to Bidders contained within the Project
Manual and must include:

1)  Acknowledgement by the Bidder of Receipt of all Project Addenda.

a) Prospective Bidders will be required to download all addenda in order to submit an
online bid. Submittal of an online bid will be taken as acknowledgement of all addendumes.
2) Bid security: must be in a sum equal to five percent (5%) of the full amount of the bid and
must be in the form of a bidder’s bond. A bidder’s bond must be executed by the bidder as
principal and by a surety, conditioned that if the principal’s bid is accepted and the contract
awarded to the principal, the principal, within ten (10) days after notice of the award, shall
execute a contract in accordance with the terms of the bid and the bid bond and any condition of
the governing body. A countersignature of a bid bond is not required under this section. If a
successful bidder does not execute a contract within the ten (10) days allowed, the bidder’s
bond must be forfeited to the governing body and the project awarded to the next lowest
responsible bidder.
3) Copy of Contractor's License or Renewal Certificate: All bidders, except a bidder on a
municipal, rural, and industrial water supply project using funds provided under Public Law No.
99-294 [100 Stat. 426; 43 U.S.C. 390a], must be licensed for the full amount of the bid as

Fargo WWTP Flood Protection
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http://www.fargobidopenings.com/

required by section 43-07-12. Bidder must be the holder of a Contractor's License at least ten
days before the date set for receiving bids to be a qualified bidder and a copy of the
Contractor's License issued by the Secretary of State must be included in the bid submission
as required under N. D. Cent. Code Section 43-07-12.

No Bid will be read or considered that does not fully comply with the above provisions and other
provisions contained within the Bidding Documents, and any deficient Bid submitted will be
unopened.

Complete digital project Bidding Documents are available at www.questcdn.com. You may
download the digital plan documents for Forty-Two Dollars ($42.00) by inputting Quest project
#8954626 on the website’s Project Search page. Please contact QuestCDN at 952-233-1632 or
info@questcdn.com for assistance in free membership registration, downloading, and working
with this digital project information. Alternatively, paper bid documents may be acquired from the
office of the Engineer, Advanced Engineering and Environmental Services, LLC, 4170 28th
Avenue South, Fargo, ND 58104 for One Hundred Twenty-Five Dollars ($125.00).

All Bids will be made on the basis of cash payment for such work. The Board of City
Commissioners of the City of Fargo, North Dakota, reserves the right to hold all bids for a period
of forty-five (45) days after the first day fixed for the opening of the bids, and the right to reject
any or all bids and to waive any formalities.

City Auditor’s Office
(February 7, 14 and 21, 2024)

END OF SECTION

Fargo WWTP Flood Protection
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SECTION 00 21 13 - INSTRUCTIONS TO BIDDERS

ARTICLE 1 - DEFINED TERMS

1.01

Terms used in these Instructions to Bidders will have the meanings indicated in the
General Conditions and Supplementary Conditions. Additional terms used in these
Instructions to Bidders have the meanings indicated below which are applicable to both
the singular and plural thereof:

A. Bidder - The individual or entity who submits a Bid directly to OWNER.

B. Successful Bidder - The lowest responsible Bidder submitting a responsive Bid to
whom OWNER (on the basis of OWNER's evaluation as provided herein) makes
an award.

ARTICLE 2 - COPIES OF BIDDING DOCUMENTS

2.01

2.02

2.03

Complete sets of the Bidding Documents may be obtained from the Engineer. The cost,
as stated in the Advertisement for Bids, is NON-REFUNDABLE.

Complete sets of Bidding Documents must be used in preparing Bids; neither OWNER
nor ENGINEER assumes any responsibility for errors or misinterpretations resulting from
the use of incomplete sets of Bidding Documents.

OWNER and ENGINEER in making copies of Bidding Documents available on the
above terms do so only for the purpose of obtaining Bids for the Work and do not confer
a license or grant for any other use.

ARTICLE 3 - QUALIFICATIONS OF BIDDERS

3.01

Fargo WWTP Flood Protection

To demonstrate Bidder’s qualifications to perform the Work, Bidder shall submit written
evidence such as previous experience, present commitments, and such other data as
may be called for below.

A. Bidders shall have qualifications performing work of similar type and size as this
Project. Bidder shall have successfully completed a minimum of two (2) projects
of similar complexity as this Project. All bidders shall submit, upon request, a
thoroughly completed Bidder Qualifications Form. Failure to submit the above
information on the provided form may be cause for rejection of the Bid.

B. The OWNER reserves the right to reject any Bid, if the experience qualifications
submitted by, or investigation of, such Bidder fails to satisfy the OWNER that
such Bidder is properly qualified to carry out the obligations of the agreement and
to complete the work contemplated therein.

C. The Owner reserves the right to disqualify a superintendent based on past work
history.

002113-1 Instructions To Bidders
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D.

E.

The Owner reserves the right to disqualify a bidder based on work history or any
other factors impacting the bidder’s status as a responsible bidder.

A contractor's license or renewal form must be submitted with the Bid.

ARTICLE 4 - EXAMINATION OF BIDDING DOCUMENTS, OTHER RELATED DATA, AND

SITE

4.01

4.02

4.03

4.04

Fargo WWTP Flood Protection
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Subsurface and Physical Conditions

A

The Supplementary Conditions identify:

1. Those reports of explorations and tests of subsurface conditions at or
contiguous to the Site that Engineer has used in preparing the Bidding
Documents.

2. Those drawings of physical conditions in or relating to existing surface

and subsurface structures at or contiguous to the Site (except
Underground Facilities) that ENGINEER has used in preparing the
Bidding Documents.

Underground Facilities

A

The Supplementary Conditions identify those reports and drawings relating to
existing Underground Facilities at or contiguous to the Site, if any, that the
Engineer has used in preparing the Bidding Documents.

Hazardous Environmental Condition

A

The Supplementary Conditions identify those reports and drawings relating to a
Hazardous Environmental Condition identified at the Site, if any, that ENGINEER
has used in preparing the Bidding Documents.

Copies of referenced reports and drawings will be made available by Owner to
any Bidder on request. Those reports and drawings are not part of the Contract
Documents, but the "technical data" contained therein upon which Bidder is
entitled to rely as provided in paragraph 5.03.C of the General Conditions has
been identified and established in 5.03.E of the Supplementary Conditions.
Bidder is responsible for any interpretation or conclusion Bidder draws from any
"technical data" or any other data, interpretations, opinions, or information
contained in such reports or indicated in such drawings.

Provisions concerning responsibilities for the adequacy of data furnished to prospective
Bidders with respect to subsurface conditions, other physical conditions and
Underground Facilities, and possible changes in the Bidding Documents due to differing
or unanticipated conditions appear in paragraphs 5.03, 5.04 and 5.05 of the General
Conditions. Provisions concerning responsibilities for the adequacy of data furnished to
prospective Bidders with respect to a Hazardous Environmental Condition at the Site, if
any, and possible changes in the Contract Documents due to any Hazardous
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4.05

4.06

4.07

Fargo WWTP Flood Protection

Environmental Condition uncovered or revealed at the Site which was not shown or
indicated in the Drawings or Specifications or identified in the Contract Documents to be
within the scope of the Work appear in paragraph 5.06 of the General Conditions.

On request, OWNER will provide Bidder access to the Site to conduct such
examinations, investigations, explorations, test, and studies as Bidder deems necessary
for submission of a Bid. Bidder shall fill all holes and clean up and restore the Site to its
former condition upon completion of such explorations, investigations, tests, and studies.

Reference is made to Article 8 of the Supplementary Conditions for the identification of
the general nature of other Work that is to be performed at the Site by OWNER or others
(such as utilities and other prime contractors) that relates to the Work for which a Bid is
to be submitted. On request, OWNER will provide to each Bidder for examination access
to or copies of Contract Documents (other than portions thereof related to price) for such
other Work.

It is the responsibility of each Bidder before submitting a Bid to:

A. examine and carefully study the Bidding Documents, including any Addenda and
the other related data identified in the Bidding Documents;

B. visit the Site and become familiar with and satisfy Bidder as to the general, local,
and Site conditions that may affect cost, progress, and performance of the Work;

C. become familiar with and satisfy Bidder as to all federal, state, and local Laws
and Regulations that may affect cost, progress, or performance of the Work;

D. carefully study all reports of explorations and tests of subsurface conditions at or
contiguous to the Site and all drawings of physical conditions in or relating to
existing surface or subsurface structures at or contiguous to the Site (except
Underground Facilities) which have been identified in the Supplementary
Conditions as provided in paragraph 5.03 of the General Conditions, and
carefully study all reports and drawings of a Hazardous Environmental Condition,
if any, at the Site which have been identified in the Supplementary Conditions as
provided in paragraph 5.06 of the General Conditions;

E. obtain and carefully study (or assume responsibility for doing so) all additional or
supplementary examinations, investigations, explorations, tests, studies, and
data concerning conditions (surface, subsurface, and Underground Facilities) at
or contiguous to the Site which may affect cost, progress, or performance of the
Work or which relate to any aspect of the means, methods, techniques,
sequences, and procedures of construction to be employed by Bidder, including
any specific means, methods, techniques, sequences, and procedures of
construction expressly required by the Bidding Documents, and safety
precautions and programs incident thereto;

F. agree at the time of submitting its Bid that no further examinations,
investigations, explorations, tests, studies, or data are necessary for the
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determination of its Bid for performance of the Work at the price bid and within
the times and in accordance with the other terms and conditions of the Bidding
Documents;

G. become aware of the general nature of the Work to be performed by OWNER
and others at the Site that relates to the Work as indicated in the Bidding
Documents;

H. correlate the information known to Bidder, information and observations obtained
from visits to the Site, reports and drawings identified in the Bidding Documents,
and all additional examinations, investigations, explorations, tests, studies, and
data with the Bidding Documents;

l. promptly give ENGINEER written notice of all conflicts, errors, ambiguities, or
discrepancies that Bidder discovers in the Bidding Documents and confirm that
the written resolution thereof by ENGINEER is acceptable to Bidder; and

J. determine that the Bidding Documents are generally sufficient to indicate and
convey understanding of all terms and conditions for the performance of the
Work.

4.08 The submission of a Bid will constitute an incontrovertible representation by Bidder that
Bidder has complied with every requirement of this Article 4, that without exception the
Bid is premised upon performing and furnishing the Work required by the Bidding
Documents and applying any specific means, methods, techniques, sequences, and
procedures of construction that may be shown or indicated or expressly required by the
Bidding Documents, that Bidder has given ENGINEER written notice of all conflicts,
errors, ambiguities, and discrepancies that Bidder has discovered in the Bidding
Documents and the written resolutions thereof by ENGINEER are acceptable to Bidder,
and that the Bidding Documents are generally sufficient to indicate and convey
understanding of all terms and conditions for performing and furnishing the Work.

ARTICLE 5 - PRE-BID CONFERENCE
5.01 A Pre-Bid conference will not be held for this Project.
ARTICLE 6 - SITE AND OTHER AREAS

6.01 The Site is identified in the Bidding Documents. All additional lands and access thereto
required for temporary construction facilities, construction equipment, or storage of
materials and equipment to be incorporated in the Work are to be obtained and paid for
by the CONTRACTOR. Easements for permanent structures or permanent changes in
existing facilities are to be obtained and paid for by OWNER unless otherwise provided
in the Bidding Documents.

ARTICLE 7 - INTERPRETATIONS AND ADDENDA

7.01  All questions about the meaning or intent of the Bidding Documents are to be submitted
to ENGINEER in writing. Interpretations or clarifications considered necessary by

Fargo WWTP Flood Protection
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7.02

ENGINEER in response to such questions will be issued by Addenda mailed or
delivered to all parties recorded by ENGINEER as having received the Bidding
Documents. Questions received less than ten (10) days prior to the date for opening of
Bids may not be answered. Only questions answered by Addenda will be binding. Oral
and other interpretations or clarifications will be without legal effect.

Addenda may be issued to clarify, correct, or change the Bidding Documents as deemed
advisable by OWNER or ENGINEER.

ARTICLE 8 - BID SECURITY

8.01

8.02

A Bid must be accompanied by Bid security made payable to Owner in an amount of five
(5) percent of Bidder's maximum Bid price and in the form of a Bid Bond on the form
attached, or one substantially similar, and issued by a surety meeting the
requirements of paragraph 6.01 of the General Conditions. Failure to do so shall be
cause for classifying the Bid as non-responsive and the Bid not being opened.

The Bid security of the Successful Bidder will be retained until such Bidder has executed
the Contract Documents, furnished the required contract security and met the other
conditions of the Notice of Award, whereupon the Bid security will be returned. If the
Successful Bidder fails to execute and deliver the Contract Documents and furnish the
required contract security within fifteen (15) days after Notice of Award, OWNER may
annul the Notice of Award and the Bid security of that Bidder will be forfeited. The Bid
security of all Bidders shall be retained by OWNER until the earlier of seven (7) days
after the Effective Date of Agreement or sixty (60) days after the Bid opening,
whereupon Bid security furnished by such Bidders will be returned.

ARTICLE 9 - CONTRACT TIMES

9.01

The number of days within which, or the dates by which, the Work is to be Substantially
Completed and also completed and ready for final payment are set forth in the
Agreement.

ARTICLE 10 - LIQUIDATED DAMAGES

10.01 Provisions for liquidated damages are set forth in the Agreement.

ARTICLE 11 - SUBSTITUTE AND "OR-EQUAL" ITEMS

11.01 The Contract, if awarded, will be on the basis of materials and equipment specified or

Fargo WWTP Flood Protection

described in the Bidding Documents without consideration of possible substitute, “or-
equal”, “approved equivalent”, or “prior approved equivalent” items. Whenever it is
specified or described in the Bidding Documents that a substitute, “or-equal”, or
“approved equivalent”, or “prior approved equivalent” item of material or equipment may
be furnished or used by CONTRACTOR if acceptable to ENGINEER, Bidder may make
application to Engineer for approval of the substitute, “or-equal”, or “approved
equivalent” material or equipment. Engineer will consider request for approval ONLY if

submitted at least ten (10) days prior to the date for receipt of Bids. Each such request
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shall include the name of the material or equipment for which it is to be considered as a
substitute, “or-equal”, or “approved equivalent” and a complete description of the
proposed item including drawings, cuts, performance, and test data and any other
information necessary for an evaluation. A statement setting forth any changes in other
materials, equipment or Work that incorporation of the proposed item would require shall
be included. The burden of proof of the merit of the proposed item is upon the Bidder.
Engineer's decision of approval or disapproval of a proposed item will be final. If
Engineer approves any proposed item, such approval will be set forth in an Addendum
issued to all prospective Bidders. Bidders shall not rely upon approvals made in any
other manner.

ARTICLE 12 - SUBCONTRACTORS, SUPPLIERS, AND OTHERS

12.01

12.02

12.03

If the Supplementary Conditions require the identity of certain Subcontractors, Suppliers,
individuals, or entities to be submitted to OWNER in advance of specified date prior to
the Effective Date of the Agreement, the apparent Successful Bidder, and any other
Bidder so requested, shall within five (5) days after Bid opening, submit to OWNER a list
of all such Subcontractors, Suppliers, individuals, or entities proposed for those portions
of the Work for which such identification is required. Such lists shall be accompanied by
an experience statement with pertinent information regarding similar projects and other
evidence of qualification for each such Subcontractor, Supplier, individual, or entity if
requested by OWNER. If OWNER or ENGINEER after due investigation, has reasonable
objection to any proposed Subcontractor, Supplier, individual, or entity, OWNER may,
before the Notice of Award is given, request apparent Successful Bidder to submit a
substitute, in which case apparent Successful Bidder shall submit an acceptable
substitute, Bidder's Bid price will be increased (or decreased) by the difference in the
cost occasioned by such substitution, and OWNER may consider such price adjustment
in evaluating Bids and making the contract award.

If apparent Successful Bidder declines to make any such substitution, OWNER may
award the contract to the next lowest Bidder that proposes to use acceptable
Subcontractors, Suppliers, individuals, or entities. Declining to make requested
substitutions will not constitute grounds for forfeiture of the Bid security of any Bidder.
Any Subcontractor, Supplier, individual or entity so listed and against which OWNER or
ENGINEER makes no written objection prior to the giving of the Notice of Award will be
deemed acceptable to OWNER and ENGINEER subiject to revocation of such
acceptance after the Effective Date of the Agreement as provided in paragraph 7.06 of
the General Conditions.

CONTRACTOR shall not be required to employ any Subcontractor, Supplier, individual,
or entity against whom CONTRACTOR has reasonable objection.

ARTICLE 13 - PREPARATION OF BID

13.01

Fargo WWTP Flood Protection

The Bid form is included with the Bidding Documents.
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ARTICLE 14 -

Bid prices shall NOT be indicated on the Bid Form and only entered online into
the QuestCDN vBid system. A submitted online bid will be taken as a signed bid
form, acknowledgment of all addendums, and acknowledgement of Section 00
41 00 Bid Form by the Bidder.

BASIS OF BID; EVALUATION OF BIDS

14.01 General

A

Bidders shall submit a Bid on individual Contracts or any combination of
Contracts as set forth in the Bid Form.

1. Bidders may submit a Bid for any of the separate Contracts or any
combination of Contracts as provided in the Bid Form. Submission of a
Bid on any Contract signifies Bidder’s willingness to enter into a Contract
for that section alone at the price offered.

2. Bidders offering a Bid on one or more contracts must be capable of
completing the Work within the time period stated in the Agreement.

14.02 Unit Price

A.

Bidders shall submit a Bid on a unit price basis for contracts established as unit
price contracts as set forth in the Bid Form.

The total of all estimated prices will be determined as the sum of the products of
the estimated quantity of each item and the unit price Bid for the item. The final
quantities and Contract Price will be determined in accordance with paragraph
13.03 of the General Conditions.

Discrepancies between the multiplication of units of Work and unit prices will be
resolved in favor of the unit prices. Discrepancies between the indicated sum of
any column of figures and the correct sum thereof will be resolved in favor of the
correct sum.

14.03 Lump Sum

A

Fargo WWTP Flood Protection
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Bidders shall submit a Bid, on a lump sum basis, on individual Contracts, any
combination of Contracts, or the Combined Contract as set forth in the Bid Form.

1. Submission of a Bid on any Contract signifies Bidder’s willingness to
enter into a Contract for the Contract(s) indicated by the Bidder on the Bid
Form at the price(s) offered.

2. Bidders offering a Bid on one or more Contracts must be capable of
completing the Work with the time period stated in the Agreement.

Discrepancies between words and figures will be resolved in favor of the words.
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C. Bidders shall submit a Bid on a lump sum basis for the Base Bid and include a
separate price for each Alternate described in the Bidding Documents and as
provided for in the Bid Form. The price for each Alternate will be the amount
added to or deleted from the Base Bid if Owner selects the Alternate.

14.04 The Bid price shall include such amounts as the Bidder deems proper for overhead and
profit on account of cash allowances, if any, named in the Contract Documents as
provided in paragraph 13.02 of the General Conditions.

ARTICLE 15 - SUBMITTAL OF BID

15.01 Each Prospective Bidder is to complete a bid submittal online using the project specific
Quest CDN link. A submitted online bid will be taken as a signed bid form,
acknowledgement of all addenda, and acknowledgement of Section 00 41 00 by the
Bidder.

15.02 Bid shall be submitted no later than the date and time prescribed in the Advertisement
for Bids. Bids received after the date and time prescribed for the receiving of bids, or not
submitted with all documentation as listed in article 15.03 of this Instructions to Bidders,
will not be accepted.

15.03 Bidder shall prepare the Electronic Bid Submittal as indicated in the QuestCDN Online
Bidding User Guide and must include the following:Bidder shall prepare his Bid as
follows:

A. Online Bid Form

B Bid Bond / Bid Security

C. Contractor’s License or Certificate of Renewal
D

Note: Any Bidder who fails to include all forms indicated above will be
considered non-responsive and the Bid will not be opened.

ARTICLE 16 - MODIFICATION AND WITHDRAWAL OF BID

16.01 A Bid may be modified or withdrawn by an appropriate document duly executed in the
manner that a Bid must be executed and delivered to the place where Bids are to be
submitted prior to the date and time for the opening of Bids.

16.02 If within 24 hours after Bids are opened any Bidder files a duly signed written notice with
OWNER and promptly thereafter demonstrates to the reasonable satisfaction of
OWNER that there was a material and substantial mistake in the preparation of its Bid,
that Bidder may withdraw the Bid, and the Bid Bond will be returned. Thereafter, if the
Work is re-bid, that Bidder will be disqualified from further bidding on the Work.

ARTICLE 17 - OPENING OF BIDS

Fargo WWTP Flood Protection
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17.01 Bids will be opened at the time and place indicated in the Advertisement for Bids and,
unless obviously non-responsive, read aloud publicly. An abstract of the amounts of the
Bids will be made available to Bidders after the opening of Bids.

ARTICLE 18 - BIDS TO REMAIN SUBJECT TO ACCEPTANCE

18.01 All Bids will remain subject to acceptance for the period of time stated in the Bid form,
but OWNER may, in its sole discretion, release any Bid and return Bid security prior to
the end of this period.

ARTICLE 19 - AWARD OF CONTRACT

19.01 OWNER reserves the right to reject any or all Bids for any reason. OWNER also
reserves the right to waive all informalities and to negotiate contract terms with the
Successful Bidder. Discrepancies between the indicated sum of any column of figures
and the correct sum thereof will be resolved in favor of the correct sum. Discrepancies
between words and figures will be resolved in favor of the words.

19.02 More than one Bid for the same Work from an individual or entity under the same or
different names will not be considered. Reasonable grounds for believing that a Bidder
has an interest in more than one Bid for the Work may be cause for disqualification of
that Bidder and the rejection of all Bids in which that Bidder has an interest.

19.03 In evaluating Bids, OWNER will consider whether or not the Bids comply with the
prescribed requirements, and such alternates, unit prices and other data, as may be
requested in the Bid Form or prior to the Notice of Award.

19.04 In evaluating Bidders, OWNER will consider the qualifications of Bidders and may
consider the qualifications and experience of Subcontractors, Suppliers, and other
individuals or entities proposed for those portions of the Work for which the identity of
Subcontractors, Suppliers, and other individuals or entities must be submitted as
provided in the Supplementary Conditions.

19.05 OWNER may conduct such investigations as OWNER deems necessary to establish the
responsibility, qualifications, and financial ability of Bidders, proposed Subcontractors,
Suppliers, individuals, or entities to perform the Work in accordance with the Contract
Documents.

19.06 OWNER will request a Certificate Regarding Debarment, Suspension, Ineligibility
and Voluntary Exclusion (See Attachment C to Section 00 73 40) from the
responsible and responsive Bidder. The signed Certificate Regarding Debarment,
Suspension, Ineligibility and Voluntary Exclusion, must be received by the
OWNER from the Bidder no later than 11:00 am the following calendar day
following the bid opening. The Certificate must be received prior to OWNER’s
issuance of the Notice of Award.

19.07 Contracts shall be awarded on the basis of the low Bid submitted by a responsible and
responsive Bidder deemed most favorable to the Owner’s interest.

Fargo WWTP Flood Protection
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ARTICLE 20 - CONTRACT SECURITY AND INSURANCE

20.01 Article 6 of the General Conditions, as may be modified by the Supplementary
Conditions, sets forth OWNER's requirements as to Performance and Payment Bonds
and insurance. When the Successful Bidder delivers the executed Agreement to
OWNER, it must be accompanied by such Bonds and insurance.

ARTICLE 21 - EXECUTION OF AGREEMENT

21.01 When OWNER gives a Notice of Award to the Successful Bidder, it shall be
accompanied by the required number of unsigned counterparts of the Agreement with
the other Contract Documents which are identified in the Agreement as attached thereto.
Within ten (10) days thereafter, Successful Bidder shall sign and deliver the required
number of counterparts of the Agreement and attached documents to OWNER. Within
ten (10) days thereafter, OWNER shall deliver one (1) fully signed counterpart to
Successful Bidder with a complete set of the Drawings with appropriate identification.

21.02 A performance bond and payment bond, each in the amount of 100 percent of the
contract price, with a corporate surety approved by the OWNER, will be required as
security for the faithful performance and payment of obligation under the Agreement.
Attorneys-in-fact who sign the performance and payment bonds must file with each bond
a certified and effective dated copy of their power of attorney.

21.03 In the event of the Bidder failing to execute the Agreement, the OWNER may at their
option consider the Bidder in default, in which case the certified check, bank check, or
Bid Bond accompanying the Bid shall become property of the OWNER.

21.04 Within ten (10) days after receipt of acceptable performance and payment bonds and the
Agreement signed by the Successful Bidder, OWNER shall sign the Agreement and
return to the Successful Bidder an executed duplicate of the Agreement.

21.05 The Notice to Proceed shall be issued within ten (10) days of the execution of the
Agreement by the OWNER. A preconstruction conference will be held prior to the
issuance of the Notice to Proceed. Should there be any reason why the Notice to
Proceed cannot be issued within such period, the time may be extended by mutual
agreement between the OWNER and CONTRACTOR. If the Notice to Proceed has not
been issued within ten (10) days of the execution of the Agreement or within the period
mutually agreed upon, the CONTRACTOR may terminate the Agreement without further
liability on the part of either party.

ARTICLE 22 - SALES AND USE TAXES

22.01 OWNER is not exempt from State of North Dakota state sales and use taxes on
materials and equipment to be incorporated in the Work. Said taxes shall be included in
the Bid.

ARTICLE 23 - RETAINAGE
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23.01

Retention of CONTRACTOR'’s securities in lieu of retainage is not acceptable; provisions
concerning retainage are set forth in the Agreement.

ARTICLE 24 - EXECUTIVE ORDER

24.01

The Successful Bidder shall comply with all requirements of Executive Order No. 11246
regarding non-discrimination in employment and shall incorporate the same in all
subcontractors over $10,000. An excerpt from Executive Order No. 11246 has been
provided for reference in the Project Manual.

ARTICLE 25 - EQUAL OPPORTUNITY REQUIREMENTS

25.01

25.02

25.03

25.04

25.05

25.06

Fargo WWTP Flood Protection

The Bidder will not discriminate against any employee or applicant for employment
because of race, color, religion, sex, or national origin. The Bidder will take affirmative
action to ensure that applicants are employed and that employees are treated during
employment, without regard to race, color, religion, sex, or national origin. Such action
shall include, but not be limited to the following: Employment, upgrading, demotion, or
transfer, recruitment or recruitment advertising; layoff or termination; rates of pay or
other forms of compensation; and selection for training, including apprenticeship. The
Bidder agrees to post in conspicuous places, available to employees and applicants for
employment, notices to be provided by the contracting officer setting forth the provisions
of this nondiscrimination clause.

The Bidder will, in all solicitation or advertisements for employees placed by or on behalf
of the Bidder, state that all qualified applicants will receive consideration for employment
without regard to race, color, religion, sex, or national origin.

The Bidder will send to each labor union or representative of workers with which he has
a collective bargaining agreement or other contract or understanding, a notice to be
provided by the agency contracting officer, advising the labor union or workers'
representative of the Bidder's commitments under section 202 of Executive Order 11246
of September 24, 1965, and shall post copies of the notice in conspicuous places
available to employees and applicants for employment.

The Bidder will comply with all provisions of Executive Order 11246 of September 24,
1965, and of the rules, regulations, and relevant orders of the Secretary of Labor.

The Bidder will furnish all information and reports required by Executive Order 11246 of
September 24, 1965, and by the rules, regulations, and orders of the Secretary of Labor,
or pursuant thereto, and will permit access to his books, records, and accounts by the
contracting agency and the Secretary of Labor for purposes of investigation to ascertain
compliance with such rules, regulations, and orders.

In the event of the Bidder's non-compliance with the nondiscrimination clauses of this
contract or with any of such rules, regulations or orders, this contract may be cancelled,
terminated or suspended in whole or in part and the Bidder may be declared ineligible
for further Government contracts in accordance with procedures authorized in Executive
Order 11246 of September 24, 1965, and such other sanctions may be imposed and

002113-11 Instructions To Bidders

Improvements



25.07

remedies invoked as provided in Executive Order 11246 of September 24, 1965 or by
rule, regulation or order of the Secretary of Labor, or as otherwise provided by law.

The Bidder will include the provisions of paragraphs as above stated in every
subcontract or purchase order unless exempted by rules, regulations or orders of the
Secretary of Labor issued pursuant to section 204 of Executive Order 11246 of
September 24, 1965, so that such provisions will be binding upon each subcontractor or
vendor. The Bidder will take such action with respect to any subcontract or purchase
order as the contracting agency may direct as a means of enforcing such provisions
including sanctions for noncompliance: Provided, however, That in the event the Bidder
becomes involved in or is threatened with, litigation with a subcontractor or vendor as a
result of such direction by the contracting agency, the Bidder may request the United
States to enter into such litigation to protect the interests of the United States.

END OF SECTION
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SECTION 00 41 00 - BID FORM
FARGO WWTP FLOOD PROTECTION IMPROVEMENTS

ENGINEER'S PROJECT NUMBER: P00803-2016-070
FEMA PROJECT NUMBER: PDMC-PJ-08-ND-2018-023
WASTEWATER UTILITY PROJECT NUMBER: WW1707

ARTICLE 1 - BID RECIPIENT:

1.01.

1.02.

This Bid is submitted to:

City of Fargo

Attn: City Auditor

225 4th Street North

Fargo, North Dakota 58102
The Bidder proposes and agrees, if this Bid is accepted, to enter into an agreement with
OWNER in the form included in the Bidding Documents to perform all Work as specified
or indicated in the Bidding Documents for the prices and within the times indicated in this
Bid and in accordance with the other terms and conditions of the Bidding Documents.

ARTICLE 2 - BIDDER'S ACKNOWLEDGEMENTS

2.01.

Bidder accepts all of the terms and conditions of the Advertisement for Bids and
Instructions to Bidders, including without limitation those dealing with the disposition of
Bid security. The Bid will remain subject to acceptance for forty-five (45) days after the
day of Bid opening. BIDDER will sign and deliver the required number of counterparts of
the Agreement with the Bonds and other documents required by the Bidding
Requirements within fifteen (15) days after the date of OWNER's Notice of Award.

ARTICLE 3 - BIDDER'S REPRESENTATIONS

3.01.

Fargo WWTP Flood Protection

In submitting this Bid, Bidder represents, as set forth in the Agreement, that:

A. Bidder examined and carefully studied the Bidding Documents, and any data and
reference items identified in the Bidding Documents, and hereby acknowledges
receipt of all Addenda.

B. Bidder has visited the Site, conducted a thorough, alert visual examination of the
Site and adjacent areas, and become familiar with and satisfied itself as to the
general, local, and Site conditions that may affect cost, progress, and
performance of the Work.

C. Bidder is familiar with and has satisfied itself as to all Laws and Regulations that
may affect cost, progress, and performance of the Work.
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Bidder has carefully studied all: (1) reports of explorations and tests of
subsurface conditions at or adjacent to the Site and all drawings of physical
conditions relating to existing surface or subsurface structures at the Site that
have been identified in the Supplementary Conditions, especially with respect to
Technical Data in such reports and drawings, and (2) reports and drawings
relating to Hazardous Environmental Conditions, if any, at or adjacent to the Site
that have been identified in the Supplementary Conditions, especially with
respect to Technical Data in such reports and drawings.

Bidder has considered the information known to Bidder itself; information
commonly known to contractors doing business in the locality of the Site;
information and observations obtained from visits to the Site; the Bidding
Documents; and any Site-related reports and drawings identified in the Bidding
Documents, with respect to the effect of such information, observations and
documents on (1) the cost, progress, and performance of the Work; (2) the
means, methods, techniques, sequences, and procedures of construction to be
employed by Bidder; and (3) Bidder's safety precautions and programs.

Bidder agrees, based on the information and observations referred to in the
preceding paragraph, that no further examinations, investigations, explorations,
tests, studies, or data are necessary for the determination of this Bid for
performance of the Work at the price bid and within the times required, and in
accordance with the other terms and conditions of the Bidding Documents.
Bidder is aware of the general nature of work to be performed by Owner and
others at the Site that relates to the Work as indicated in the Bidding Documents.
Bidder has given Engineer written notice of all conflicts, errors, ambiguities, or
discrepancies that Bidder has discovered in the Bidding Documents, and
confirms that the written resolution thereof by Engineer is acceptable to Bidder.
The Bidding Documents are generally sufficient to indicate and convey
understanding of all terms and conditions for the performance and furnishing of
the Work.

The submission of this Bid constitutes an incontrovertible representation by
Bidder that Bidder has complied with every requirement of this Article, and that
without exception the Bid and all prices in the Bid are premised upon performing
and furnishing the Work required by the Bidding Documents.

ARTICLE 4 - BIDDER'S CERTIFICATION
4.01. Bidder certifies that:

Fargo WWTP Flood Protection

Improvements

004100-2 Bid Form



This Bid is genuine and not made in the interest of or on behalf of any
undisclosed individual or entity and is not submitted in conformity with any
collusive agreement or rules of any group, association, organization, or
corporation;

Bidder has not directly or indirectly induced or solicited any other Bidder to

submit a false or sham Bid;

Bidder has not solicited or induced any individual or entity to refrain from bidding;

and

Bidder has not engaged in corrupt, fraudulent, collusive, or coercive practices in

competing for the Contract. For the purposes of the Paragraph 4.01D:

1. "corrupt practice" means the offering, giving, receiving, or soliciting of
anything of value likely to influence the action of a public official in the
bidding process;

2. "fraudulent practice” means an intentional misrepresentation of facts
made (a) to influence the bidding process to the detriment of the Owner,
(b) to establish bid prices at artificial non-competitive levels, or (c) to
deprive Owner of the benefits of free and open competition;

3. "collusive practice" means a scheme or arrangement between two or
more Bidders, with or without the knowledge of Owner, a purpose of
which is to establish bid prices at artificial, non-competitive levels; and

4. "coercive practice" means harming or threatening to harm, directly or
indirectly, persons or their property to influence their participation in the
bidding process or affect the execution of the Contract.

ARTICLE 5 - BASIS OF BID

Bidder will complete the Work, whether specifically listed on the BID FORM on the vBid
Worksheet within QuestCDN (see Section 00 41 00.01 for Unit Price Bid Items and
Units), shown on the Drawings, or described in the Specifications, in accordance with

5.01.
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the Contract Documents for the following price(s):

A.
B.

(P) Indicates item that will be measured and paid based upon "Planned" quantity.
Bidder acknowledges that (1) each Bid Unit Price includes an amount considered
by Bidder to be adequate to cover Contractor's overhead and profit for each
separately identified item, and (2) estimated quantities are not guaranteed, and
are solely for the purpose of comparison of Bids, and final payment for all unit
price Bid items will be based on actual quantities, determined as provided in the
Contract Documents.
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ARTICLE 6 - TIME OF COMPLETION

6.01.

6.02.

6.03.

Bidder agrees that the Work will be substantially complete by the calendar dates
indicated below, and have all Work completed and ready for final payment in accordance
with the General Conditions by the below-indicated calendar dates.

Applicable to All Contracts:

Milestone Completion 28 Days After Project Commencement
Substantial Completion October 15, 2024
Final Completion December 15, 2024
Bidder accepts the provisions of the Agreement as to liquidated damages which include:
A. Milestone #1 $1,000 per calendar day
B. Substantial Completion of All Work $2,500 per calendar day
C. Final Completion $750 per calendar day

ARTICLE 7 - ATTACHMENTS TO THIS BID

7.01.

The following documents are submitted with and made a condition of this Bid:

A. Required Bid Security in the form of a Bid Bond.

B. A copy of Bidder's ND Contractor's License or Certificate of Renewal with
Contractor License Number.

C. Online vBid Worksheet in QuestCDN.

ARTICLE 8 - DEFINED TERMS

8.01.

The terms used in this Bid with initial capital letters have the meanings stated in the

Instructions to Bidders, the General Conditions, and the Supplementary Conditions.

ARTICLE 9 - BID SUBMITTAL

9.01.

9.02.

Fargo WWTP Flood Protection

Each prospective bidder is to complete their bid submittal online using the
QuestCDN vBid worksheet form. By submitting an online bid within QuestCDN, a
bidder hereby submits the bid as set forth above.
The Bidder hereby expressly acknowledges his or her understanding of and his or her
agreement to comply during the performance of any work under any contract resulting
from this bid with all equal opportunity obligations.

END OF SECTION
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SECTION 00 41 00.01
BID FORM ATTACHMENT

SEE ATTACHED SECTION.

Fargo WWTP Flood Protection
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Bid Form

City of Fargo WWTP Flood Protection Plan
FEMA Project ID: PDMC-PJ-08-ND-2018-023

AE2S Project Number P00803-2016-070
Line Item Description Quantity  Unit

Miscellaneous, Fences & Removals

A Mobilization, Bonding & Insurance 1.00 LS
B Temporary Chain-link Fence 1.00 LS
C Remove Fence (All Types) 620.00 LF
D Remove Pipe (All Sizes All Types) 108.00 LF
E Remove Concrete Pavement (All Depths) 548.00 SY
F Remove Tree 3.00 EA
H F&I Chain-link Fence 901.00 LF
| Encase Pipe with CLSM (All Sizes All Types) 30.00 CY

Sanitary Sewer and Storm Manholes

J Raise Manhole 400 EA
Water Mains
K F&lI Water Main Pipe - 4" Dia 10.00 LF
K F&lI Water Main Pipe - 6" Dia 335.00 LF
K F&lI Water Main Pipe - 10" Dia 5.00 LF
L F&l Gate Valve 6" Dia 1.00 EA
M F&l DI Fitting - MJ Coupling 4" Dia 1.00 EA
M F&l DI Fitting - MJ Coupling 10" Dia 1.00 EA
M F&l DI Fitting - MJ Red 6" x 4" 1.00 EA
M F&l DI Fitting - MJ Tee 4" x 4" 1.00 EA
M F&l DI Fitting - MJ Tee 10" x 6" 1.00 EA
M F&I DI Fitting - MJ 45 Degree Bend Dia 6" 6.00 EA
N Connect Pipe to Exist Pipe 2.00 EA

Gate Well Structures

O F&I Gate Well (SD-200) 1.00 EA
O F&I Gate Well (SD-201) 1.00 EA
O F&I Gate Well (SD-202) 1.00 EA
P F&I Sluice Gate 24" Dia Stainless Steel 1.00 EA
P F&I Sluice Gate 30" Dia Stainless Steel 1.00 EA

P F&I Sluice Gate 86" Dia Stainless Steel 1.00 EA



Flood Mitigation - Earthen Levee & Earthwork

Q Topsoil - Strip, Stockpile and Spread (Levee and Floodwall Area) (P)
R Topsoil - Haul (Levee and Floodwall Area)
S Topsoil - Import (Levee and Floodwall Area)
T Topsoil - Strip, Stockpile & Spread (Laydown Site) (P)
U Excavation - Levee Inspection Trench
V Excavation - Haul

W Impervious Fill - Import From Offsite
X Impervious Fill - Import From Onsite Stockpiles
Y Levee Inspection Trench
Z Embankment - Levee

AA Subgrade Preparation - Levee (P)

BB Embankment - Floodwall

Geotextiles and Geogrids
CC F&l Woven Geotextile Fabric (P)

Aggregate and Concrete Pavement
DD F&l Temporary Access Road for Laydown Yard
EE Subgrade Preparation - Pavement (P)
FF F&I Aggregate Crushed Conc - 12" Thick (P)
GG F&l Concrete Pavement - 10" Thick Reinforced (P)

Flood Protection - Flood Wall
HH F&I Sheet Pile

Il F&l Sheet Pile Fabricated Transitions (greater than 100)
JJ F&l Tank wall vertical extension
KK F&l Fence Brackets
MM F&l Fence - modular decorative, 8' tall
MM F&l Fence - modular decorative, 8' tall, curved
NN F&I Tank tie-in concrete pier, decorative, clad to match
OO F&l Cladding ledger - sheet pile
PP F&l Cladding ledger - rolled at tank
QQ F&l Cladding at sheet pile
RR F&l Cladding at tank, curved
SS F&l Sheet pile cap steel fabrication (1/4" bent plate)
TT F&Il Stone cap
UU F&I Stone cap transition pieces
VV Sheet Pile painting
WW Sheet Pile dry side rock mulch and edging strip
XX F&l utilty crossing walers
YY Sheet Pile trimming
ZZ Pile driver set up and mobilization

1,725.00
1,000.00
1,000.00
6,400.00
3,175.00
1,600.00
1,100.00
8,325.00
4,000.00
6,900.00
5,425.00

525.00

1,300.00

1.00
1,200.00
1,200.00
1,100.00

7,560.00
4.00
135.00
90.00
360.00
135.00
2.00
360.00
135.00
970.00
360.00
360.00
135.00
6.00
2,200.00
30.00
2.00
100.00
1.00

CcY
CcY
CcY
CcY
CcYy
CcYy
CcYy
CcYy
CcYy
CcYy
SY
CcYy

SY

LS
SY
SY
SY

SF
EA
LF
EA
LF
LF
EA
LF
LF
SF
SF
LF
LF
EA
SFC
CYy
EA
HR
EA



Erosion and Sediment Control and Turf Establishment
AAA Stormwater Management
BBB Sediment Control Log 6" to 8" Dia
CCC Inlet Protection - Existing Inlet
DDD Silt Fence - Standard
EEE Temp Construction Entrance
FFF Concrete Washout Area
GGG Mulching Type 1 - Hydro
HHH Mulching Type 2 - Straw Mulch
Il Erosion Control Blanket Type 1
JJJ Seeding Type B
JJJ Temporary Cover Crop

Traffic Control
LLL Traffic Control - Major

1.00
500.00
10.00
7,170.00
4.00

1.00
21,200.00
15,000.00
6,000.00
27,200.00
3.00

1.00

LS
LF
EA
LF
EA
EA
SY
SY
SY
SY
AC

LS
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SECTION 00 43 13 - BID SECURITY FORM

Any singular reference to Bidder, Surety, Owner or other party shall be considered plural
where applicable.

BIDDER (Name and Address):

SURETY (Name, and Address of Principal Place of Business):

OWNER (Name and Address):

BID
Bid Due Date:
Description (Project Name— Include Location):

BOND
Bond Number:
Date:
Penal sum $
(Words) (Figures)
Surety and Bidder, intending to be legally bound hereby, subject to the terms set forth
below, do each cause this Bid Bond to be duly executed by an authorized officer, agent,
or representative.

BIDDER SURETY
(Seal) (Seal)
Bidder’s Name and Corporate Seal Surety’s Name and Corporate Seal
By: By:
. Signature (Attach
Signature Power of Attorney)
Print Name Print Name
Title Title
Attest: Attest:

Fargo WWTP Flood Protection
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Signature Signature

Title Title

Note: Addresses are to be used for giving any required notice.
Provide execution by any additional parties, such as joint venturers, if necessary.

1.01

1.02

1.03

1.04

1.05

1.06

1.07

1.08

Fargo WWTP Flood Protection
Improvements

Bidder and Surety, jointly and severally, bind themselves, their heirs, executors,
administrators, successors, and assigns to pay to Owner upon default of Bidder the
penal sum set forth on the face of this Bond. Payment of the penal sum is the extent of
Bidder's and Surety’s liability. Recovery of such penal sum under the terms of this Bond
shall be Owner’s sole and exclusive remedy upon default of Bidder.

Default of Bidder shall occur upon the failure of Bidder to deliver within the time required
by the Bidding Documents (or any extension thereof agreed to in writing by Owner) the
executed Agreement required by the Bidding Documents and any performance and
payment bonds required by the Bidding Documents.

This obligation shall be null and void if:

A. Owner accepts Bidder’'s Bid and Bidder delivers within the time required by the
Bidding Documents (or any extension thereof agreed to in writing by Owner) the
executed Agreement required by the Bidding Documents and any performance
and payment bonds required by the Bidding Documents, or

B. All Bids are rejected by Owner, or

C. Owner fails to issue a Notice of Award to Bidder within the time specified in the
Bidding Documents (or any extension thereof agreed to in writing by Bidder and,
if applicable, consented to by Surety when required by Paragraph 5 hereof).

Payment under this Bond will be due and payable upon default of Bidder and within 30
calendar days after receipt by Bidder and Surety of written notice of default from Owner,
which notice will be given with reasonable promptness, identifying this Bond and the
Project and including a statement of the amount due.

Surety waives notice of any and all defenses based on or arising out of any time
extension to issue Notice of Award agreed to in writing by Owner and Bidder, provided
that the total time for issuing Notice of Award including extensions shall not in the
aggregate exceed 120 days from the Bid due date without Surety’s written consent.

No suit or action shall be commenced under this Bond prior to 30 calendar days after the
notice of default required in Paragraph 4 above is received by Bidder and Surety and in
no case later than one year after the Bid due date.

Any suit or action under this Bond shall be commenced only in a court of competent
jurisdiction located in the state in which the Project is located.

Notices required hereunder shall be in writing and sent to Bidder and Surety at their
respective addresses shown on the face of this Bond. Such notices may be sent by
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1.09

1.1

personal delivery, commercial courier, or by United States Registered or Certified Mail,
return receipt requested, postage pre-paid, and shall be deemed to be effective upon
receipt by the party concerned.

Surety shall cause to be attached to this Bond a current and effective Power of Attorney
evidencing the authority of the officer, agent, or representative who executed this Bond
on behalf of Surety to execute, seal, and deliver such Bond and bind the Surety thereby.

This Bond is intended to conform to all applicable statutory requirements. Any applicable
requirement of any applicable statute that has been omitted from this Bond shall be
deemed to be included herein as if set forth at length. If any provision of this Bond
conflicts with any applicable statute, then the provision of said statute shall govern and
the remainder of this Bond that is not in conflict therewith shall continue in full force and
effect.

The term “Bid” as used herein includes a Bid, offer, or proposal as applicable.

END OF SECTION
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SECTION 00 43 29 - BIDDER QUALIFICATIONS FORM

The following information is to be submitted to demonstrate that the Bidder meets the
experience requirements as indicated in paragraph 3.01.A of the Instruction to Bidders.

Bidder's Name:

Relevant Project Experience
Project Name

Year Constructed

Contract Amount ($)

Project Description

Project Owner Contact
Name and Number

Project Engineer Contact
Name and Number
Relevant Project Experience
Project Name

Year Constructed

Contract Amount ($)

Project Description

Project Owner Contact
Name and Number

Project Engineer Contact
Name and Number

END OF SECTION

Fargo WWTP Flood Protection
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SECTION 00 45 12 - CONTRACTOR DISPUTE HISTORY CERTIFICATION

Name, Location and Reference/Contact Describe the Describe
Description of Owner Endineer Include address & nature of the Dispute
Project 9 Phone Dispute Outcome

| hereby certify that the information submitted herewith, including any attachment is true to the
best of my knowledge and belief:

By:
Title:
Dated:
END OF SECTION
Fargo WWTP Flood Protection 00 45 12 - 1 Contractor Dispute History

Improvements Certification
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SECTION 00 51 00 - NOTICE OF AWARD

DATE:
TO:

(Contractor)
ADDRESS:

Project: Fargo WWTP Flood Protection Improvements
CONTRACT FOR:
You are notified that your Bid dated ,2024 for the above Contract has
been considered. You are the apparent Successful Bidder and have been awarded a contract
for all work under the above referenced project.
The Contract Price of your contract is
Four (4) copies of the proposed Agreement accompany thls Notice of Award.
You must comply with the following conditions precedent within fifteen (15) days of the date of
this Notice of Award, that is by ,2024.
You must, immediately, deliver to the ENGINEER four (4) signed copies of this Notice
acknowledging its receipt.
You must deliver to the ENGINEER four (4) fully executed counterparts of the Agreement
including all the Contract Documents.
You must deliver with each executed Agreement, Performance and Payment Bonds as
specified in the Instructions to Bidders (Paragraph 20), and General Conditions (Paragraph
6.01).
You must deliver with each executed Agreement, Certificates of Insurance as specified in the
General Conditions (Paragraph 6.03) and Supplementary Conditions (Paragraph SC-6.03).
You must deliver with each executed Agreement, Current Workmen's Compensation Certificate
of Premium Paid.
You must deliver with each executed Agreement, Contractor's Certificate of North Dakota
Income and Sales Tax Clearance.
After execution of the Agreement, please send all copies of the Contract, along with the above
items to the Engineer, Advanced Engineering and Environmental Services, LLC (AE2S),
4170 28th Ave S, Fargo, ND 58104.
Failure to comply with these conditions within the time specified will entitle Owner to consider
your bid in default, to annul this Notice of Award, and to declare your Bid Security Forfeited.
Within fifteen (15) days after you comply with the above conditions, OWNER will return to you
one fully signed counterpart of the Agreement with the Contract Documents attached.
City of Fargo
Owner

By:

Authorized Signature
ACCEPTANCE OF AWARD

Contractor
By:
Title:
Date:
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END OF SECTION
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SECTION 00 52 00
AGREEMENT

THIS AGREEMENT is dated as of the day of in the year 2024 by and
between City of Fargo, 225 4th Street North, Fargo, ND 58102 (hereinafter called OWNER) and
(hereinafter called CONTRACTOR).

1.01 CONTRACTOR shall complete all Work as specified or indicated in the Contract Documents. The
Work is generally described as follows:

A. Work generally consists of general construction associated with the furnishing and
installation of Topsoil Strip, Topsoil Import and Spread; Excavation; Fill Import; Levee
Embankment; Levee Inspection Trench; Subgrade Preparation; Sheet Pile; Cladding at
Sheet Pile; Stone Cap for Sheet Pile; Paint and Prep of Sheet Pile, Water Main
Installation, Ornamental Fence; Chain-link Fence; Sluice Gate Structures; Concrete
Driveway Paving; and other miscellaneous items with estimated quantities shown in the
Bid Form.

ARTICLE 2 - THE PROJECT

2.01 The Project for which the Work under the Contract Documents may be the whole or only a part is
generally described as follows:

Fargo WWTP Flood Protection Improvements
Fargo , North Dakota
FEMA Project No. PDMC-PJ-08-ND-2018-023
Water Utility Project No. WW1707

ARTICLE 3 - THE ENGINEER

3.01  The Project has been designed by Advanced Engineering and Environmental Services, LLC who
is hereinafter called ENGINEER and who is to act as OWNER'S representative, assume all duties
and responsibilities, and have the rights and authority assigned to ENGINEER in the Contract
Documents in connection with the completion of the Work in accordance with the Contract
Documents.

ARTICLE 4 - CONTRACT TIMES
4.01 Time of Essence

A. All time limits for Milestones, if any, Substantial Completion, and completion and
readiness for final payment as stated in the Contract Documents are the essence of the
Contract.

4.02  Days to Achieve Substantial Completion and Final Payment

A. The Work associated with Milestone #1 shall be substantially complete within 28 calendar
days, all work associated with the Contract shall be substantially completed on or before
October 15, 2024 and completed and ready for final payment in accordance with
paragraph 15.06 of the General Conditions on or before December 15, 2024.

4.03 Liquidated Damages

A. CONTRACTOR and OWNER recognize that time is of essence of the Agreement and
that OWNER will suffer financial loss if the Work is not completed within the times
specified in paragraph 4.02 above, plus any extensions thereof allowed in accordance
with Article 11 of the General Conditions. The parties also recognize the delays, expense,
and difficulties involved in proving in a legal or arbitration proceeding the actual loss
suffered by OWNER if the Work is not completed on time. Accordingly, instead of
requiring any such proof, OWNER and CONTRACTOR agree that as liquidated damages
for delay (but not as a penalty), CONTRACTOR shall pay OWNER $1,000.00 for each
day that expires after the time specified in paragraph 4.02 for Milestone #1 until the Work
is substantially complete, $2,500.00 for each day that expires after the time specified in
paragraph 4.02 for Substantial Completion until the Work is substantially complete. After
Substantial Completion, if CONTRACTOR shall neglect, refuse, or fail to complete the
remaining of the Work within the Contract Time or any proper extension thereof granted
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by OWNER, CONTRACTOR shall pay OWNER $750.00 for each day that expires after
the time specified in paragraph 4.02 for completion and readiness for final payment until
the Work is completed and ready for final payment.

B. CONTRACTOR and OWNER recognize that time is of essence and that OWNER will
suffer financial loss if the Work is not completed within the times specified in paragraph
4.03 above.

ARTICLE 5 - CONTRACT PRICE

5.01 OWNER shall pay Contractor for completion of the Work in accordance with the Contract
Documents the amounts that follow, subject to adjustment under the Contract:

A. For all Work, at the prices stated in Contractor's Bid, attached hereto as an exhibit.
ARTICLE 6 - PAYMENT PROCEDURES
6.01  Submittal and Processing of Payments

A. CONTRACTOR shall submit Applications for Payment in accordance with Article 15 of
the General Conditions. Applications for Payment will be processed by ENGINEER as
provided in the General Conditions.

6.02  Progress Payments; Retainage

A. OWNER shall make progress payments in accordance with paragraph 1.03.B in Section
01 29 00 on account of the Contract Price on the basis of CONTRACTOR'S Applications
for Payments on or about the 15th day of each month during performance of the Work as
provided in Paragraph 6.02.A.1 below, provided that such Applications for Payment have
been submitted in a timely manner and otherwise meet the requirements of the Contract.
All such payments will be measured by the Schedule of Values established as provided
in the General Conditions (and in the case of Unit Price Work based on the number of
units completed) or, in the event there is no Schedule of Values, as provided elsewhere
in the Contract.

1. Prior to Substantial Completion, progress payments will be made in an amount
equal to the percentage indicated below but, in each case, less the aggregate of
payments previously made and less such amounts as OWNER may withhold,
including but not limited to liquidated damages, in accordance with the Contract:
a. 90 percent of Work completed (with the balance being retainage); If the

Work has been 50 percent completed as determined by ENGINEER, and
if the character and progress of the Work have been satisfactory to
OWNER and ENGINEER, then as long as the character and progress of
the Work remain satisfactory to OWNER and ENGINEER, there will be
no additional retainage; and

b. 90 percent of cost of materials and equipment not incorporated in the
Work (with the balance being retainage).
2. Upon Substantial Completion of the entire construction to be provided under

the Contract Documents, OWNER shall pay an amount sufficient to increase
total payments to CONTRACTOR to 95 percent of the Work completed, less
such amounts set off by OWNER pursuant to Paragraph 15.01.E of the General
Conditions, and less 200 percent of ENGINEER'S estimate of the value of Work
to be completed or corrected as shown on the punch list of items to be completed
or corrected prior to final payment.

6.03  Final Payment
A. Upon final completion and acceptance of the Work in accordance with paragraph 15.06

of the General Conditions, OWNER shall pay the remainder of the Contract Price as
recommended by ENGINEER as provided in said paragraph 15.06.

ARTICLE 7 - INTEREST

7.01 All moneys not paid when due as provided in Article 15 of the General Conditions shall bear
interest at the maximum rate allowed by law at the place of the Project.

ARTICLE 8 - CONTRACTOR'S REPRESENTATIONS
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8.01 In order to induce OWNER to enter into this Agreement CONTRACTOR makes the following
representations:

A.

B.

CONTRACTOR has examined and carefully studied the Contract Documents and the
other related data identified in the Bidding Documents.

CONTRACTOR has visited the Site and become familiar with and is satisfied to the
general, local, and Site conditions that may affect cost, progress, and performance of the
Work.

CONTRACTOR is familiar with and is satisfied as to all federal, state, and local Laws and
Regulations that may affect cost, progress, and performance of the Work.

CONTRACTOR has carefully studied all: (1) reports of explorations and tests of
subsurface conditions at or contiguous to the Site and all drawings of physical conditions
in or relating to existing surface or subsurface structures at or contiguous to the Site
(except Underground Facilities) which have been identified in the Supplementary
Conditions as provided in paragraph 5.03 of the General Conditions and (2) reports and
drawings of a Hazardous Environmental Condition, if any, at the Site which has been
identified in the Supplementary Conditions as provided in paragraph 5.06 of the General
Conditions.

CONTRACTOR has obtained and carefully studied (or assumes responsibility for having
done so) all additional or supplementary examinations, investigations, explorations, tests,
studies, and data concerning conditions (surface, subsurface, and Underground
Facilities) at or contiguous to the Site which may affect cost, progress, or performance of
the Work or which relate to any aspect of the means, methods, techniques, sequences,
and procedures of the construction to be employed by CONTRACTOR, including
applying the specific means, methods, techniques, sequences, and procedures of
construction, if any, expressly required by the Contract Documents to be employed by
CONTRACTOR, and safety precautions and programs incident thereto.

CONTRACTOR does not consider that any further examinations, investigations,
explorations, tests, studies, or data are necessary for the performance of the Work at the
Contract Price, within the Contract Times, and in accordance with the other terms and
conditions of the Contract Documents.

CONTRACTOR is aware of the general nature of work to be performed by OWNER and
others at the Site that relates to the Work as indicated in the Contract Documents.

CONTRACTOR has correlated the information known to CONTRACTOR, information
and observations obtained from visits to the Site, reports and drawings identified in the
Contract Documents, and all additional examinations, investigations, explorations, tests,
studies, and data with the Contract Documents.

CONTRACTOR has given ENGINEER written notice of all conflicts, errors, ambiguities,
or discrepancies that CONTRACTOR has discovered in the Contract Documents, and the
written resolution thereof by ENGINEER is acceptable to CONTRACTOR.

The Contract Documents are generally sufficient to indicate and convey understanding of
all terms and conditions for performance and furnishing of the Work.

ARTICLE 9 - CONTRACT DOCUMENTS
9.01 Contents

A.

Fargo WWTP Flood Protection
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The Contract Documents consist of the following:

This Agreement;

Performance Bond;

Payment Bond;

General Conditions;

Supplementary Conditions;

Certificate of Insurance;

City of Fargo Standard Specifications for Construction, Latest Edition;
These Specifications and the Project Manual;
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9. Drawings consisting of a cover sheet tited FEMA PROJECT PDMC-PJ-08-
ND-2018-023, FARGO WWTP FLOOD PROTECTION IMPROVEMENTS,
FARGO, NORTH DAKOTA, with each sheet bearing the following general title:
FARGO WWTP FLOOD PROTECTION PROJECT;

10. Addenda (numbers to , inclusive);

11. Certificate Regarding Debarment, Suspension, Ineligibility and Voluntary
Exclusion. See Section 00 73 40, Attachment C.

12. Notice of Award;

13. The following which may be delivered or issued on or after the Effective Date of
the Agreement and are not attached hereto:
a. Notice to Proceed;
b. Work Change Directives;
C. Change Order(s);
d. Field Orders
B. The documents listed in paragraphs 9.01.A are attached to this agreement (except as
expressly noted otherwise above).
C. There are no Contract Documents other than those listed above in this Article 9.
D. The Contract Documents may only be amended, modified, or supplemented as provided

in paragraph 11.01 of the General Conditions.

ARTICLE 10 - MISCELLANEOUS

10.01

10.02

10.03

10.04

10.05

Fargo WWTP Flood Protection
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Terms

A. Terms used in this Agreement will have the meanings indicated in the General Conditions
and Supplementary Conditions.

Assignment of Contract

A. No assignment by a party hereto of any rights under or interests in the Contract will be
binding on another party hereto without the written consent of the party sought to be
bound; and, specifically but without limitation, moneys that may become due and moneys
that are due may not be assigned without such consent (except to the extent that the
effect of this restriction may be limited by law), and unless specifically stated to the
contrary in any written consent to an assignment, no assignment will release or discharge
the assignor from any duty or responsibility under the Contract Documents.

Successors and Assigns

A. OWNER and CONTRACTOR each binds itself, its partners, successors, assigns, and
legal representatives to the other party hereto, its partners, successors, assigns, and
legal representatives in respect to all covenants, agreements, and obligations contained
in the Contract Documents.

Severability

A. Any provision or part of the Contract Documents held to be void or unenforceable under
any Law or Regulation shall be deemed stricken, and all remaining provisions shall
continue to be valid and binding upon OWNER and CONTRACTOR, who agree that the
Contract Documents shall be reformed to replace such stricken provision or part thereof
with a valid and enforceable provision that comes as close as possible to expressing the
intention of the stricken position.

Contractor's Certifications

A. Contractor certifies that it has not engaged in corrupt, fraudulent, collusive, or coercive
practices in competing for or in executing the Contract. For the purposes of this
Paragraph 10.05:

1. "corrupt practice” means the offering, giving, receiving, or soliciting of anything of
value likely to influence the action of a public official in the bidding process or in
the Contract execution;

2. "fraudulent practice" means an intentional misrepresentation of facts made (a) to
influence the bidding process or the execution of the Contract to the detriment of
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Owner, (b) to establish Bid or Contract prices at artificial non-competitive levels,
or (c) to deprive Owner of the benefits of free and open competition;

3. "collusive practice" means a scheme or arrangement between two or more
Bidders, with or without the knowledge of Owner, a purpose of which is to
establish Bid prices at artificial, non-competitive levels; and

4, "coercive practice" means harming or threatening to harm, directly or indirectly,
persons or their property to influence their participation in the bidding process or
affect the execution of the Contract.

IN WITNESS WHEREOF, OWNER AND CONTRACTOR have signed this Agreement in duplicate. One

(1) counterpart each has been delivered to OWNER and CONTRACTOR. All portions of the Contract
Documents have been signed or identified by OWNER and CONTRACTOR or on their behalf.

This agreement will be effective on

Agreement.
OWNER:

By:
Attest:
Address for giving notices:

Designated Representative:

Name:
Title:
Address:

Phone:
Facsimile:
E-mail:

END OF SECTION

Fargo WWTP Flood Protection
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which is the Effective Date of the

CONTRACTOR:

By:
Attest:
Address for giving notices:

Designated Representative:
Name:

Title:

Address:

Phone:

Facsimile:
E-mail:
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SECTION 00 55 00
NOTICE TO PROCEED

DATE:
TO:
(Contractor)
ADDRESS:
PROJECT: Fargo WWTP Flood Protection Improvements
CONTRACT FOR:

You are hereby notified to commence WORK in accordance with the Agreement dated
. You are to have all WORK completed and ready for final payment per the

agreement.
City of Fargo
(Owner)
By:
(Authorized Signature)
(Title)
ACCEPTANCE OF NOTICE:
Receipt of the above NOTICE TO PROCEED
is hereby acknowledged by:
(Contractor)
(Authorized Signature)
(Title)
Date:
Copy to ENGINEER
FRM (Use Certified Mail, Return Receipt Requested)
END OF SECTION
Fargo WWTP Flood Protection 00 55 00 - 1 Notice to Proceed
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SECTION 00 61 13.13
PERFORMANCE BOND FORM

CONTRACTOR: (name and address): SURETY (name and address
and principal place of business):

OWNER (name and address):

CONSTRUCTION CONTRACT
Effective Date of the Agreement:
Amount:

Description (name and location):

BOND
Bond Number:
Date (not earlier than the Effective Date of the Agreement of the Construction Contract):
Amount:
Modifications to this Bid Form: See Paragraph 16

Surety and Contractor, intending to be legally bound hereby, subject to the terms set forth below, do each
cause this Performance Bond to be duly executed by an authorized officer, agent, or representative.

CONTRACTOR AS PRINCIPAL SURETY
(seal) (seal)
Contractor's Name and Corporate Seal Surety’s Name and Corporate Seal
By: By:
Signature Signature (attach power of attorney)
Print Name Print Name
Title Title
Attest: Attest:
Signature Signature
Title Title

Notes: (1) Provide supplemental execution by any additional parties, such as joint venturers. (2)
Any singular reference to Contractor, Surety, Owner, or other party shall be considered plural
where applicable.
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1. The Contractor and Surety, jointly and severally, bind themselves, their heirs, executors,
administrators, successors, and assigns to the Owner for the performance of the Construction Contract,
which is incorporated herein by reference.

2. If the Contractor performs the Construction Contract, the Surety and the Contractor shall have no
obligation under this Bond, except when applicable to participate in a conference as provided in
Paragraph 3.

3. If there is no Owner Default under the Construction Contract, the Surety’s obligation under this Bond
shall arise after:

3.1 The Owner first provides notice to the Contractor and the Surety that the Owner is
considering declaring a Contractor Default. Such notice shall indicate whether the Owner is
requesting a conference among the Owner, Contractor, and Surety to discuss the Contractor’s
performance. If the Owner does not request a conference, the Surety may, within five (5)
business days after receipt of the Owner’s notice, request such a conference. If the Surety timely
requests a conference, the Owner shall attend. Unless the Owner agrees otherwise, any
conference requested under this Paragraph 3.1 shall be held within ten (10) business days of the
Surety’s receipt of the Owner’s notice. If the Owner, the Contractor, and the Surety agree, the
Contractor shall be allowed a reasonable time to perform the Construction Contract, but such an
agreement shall not waive the Owner’s right, if any, subsequently to declare a Contractor Default;

3.2 The Owner declares a Contractor Default, terminates the Construction Contract and
notifies the Surety; and
3.3 The Owner has agreed to pay the Balance of the Contract Price in accordance with the

terms of the Construction Contract to the Surety or to a contractor selected to perform the
Construction Contract.

4. Failure on the part of the Owner to comply with the notice requirement in Paragraph 3.1 shall not
constitute a failure to comply with a condition precedent to the Surety’s obligations, or release the Surety
from its obligations, except to the extent the Surety demonstrates actual prejudice.

5.  When the Owner has satisfied the conditions of Paragraph 3, the Surety shall promptly and at the
Surety’s expense take one of the following actions:

5.1 Arrange for the Contractor, with the consent of the Owner, to perform and complete the
Construction Contract;

5.2 Undertake to perform and complete the Construction Contract itself, through its agents
or independent contractors;

5.3 Obtain bids or negotiated proposals from qualified contractors acceptable to the Owner
for a contract for performance and completion of the Construction Contract, arrange for a contract
to be prepared for execution by the Owner and a contractor selected with the Owners
concurrence, to be secured with performance and payment bonds executed by a qualified surety
equivalent to the bonds issued on the Construction Contract, and pay to the Owner the amount of
damages as described in Paragraph 7 in excess of the Balance of the Contract Price incurred by
the Owner as a result of the Contractor Default; or

54 Waive its right to perform and complete, arrange for completion, or obtain a new
contractor, and with reasonable promptness under the circumstances:

5.4.1 After investigation, determine the amount for which it may be liable to the
Owner and, as soon as practicable after the amount is determined, make payment to the
Owner; or

5.4.2 Deny liability in whole or in part and notify the Owner, citing the reasons for
denial.Deny liability in whole or in part and notify the Owner, citing the reasons for
denial.Deny liability in whole or in part and notify the Owner, citing the reasons for denial.

6. If the Surety does not proceed as provided in Paragraph 5 with reasonable promptness, the Surety
shall be deemed to be in default on this Bond seven days after receipt of an additional written notice from
the Owner to the Surety demanding that the Surety perform its obligations under this Bond, and the
Owner shall be entitled to enforce any remedy available to the Owner. If the Surety proceeds as provided
in Paragraph 5.4, and the Owner refuses the payment or the Surety has denied liability, in whole or in
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part, without further notice the Owner shall be entitled to enforce any remedy available to the Owner.

7. If the Surety elects to act under Paragraph 5.1, 5.2, or 5.3, then the responsibilities of the Surety to
the Owner shall not be greater than those of the Contractor under the Construction Contract, and the
responsibilities of the Owner to the Surety shall not be greater than those of the Owner under the
Construction Contract. Subject to the commitment by the Owner to pay the Balance of the Contract Price,
the Surety is obligated, without duplication for:

7.1 the responsibilities of the Contractor for correction of defective work and completion of
the Construction Contract;

40.01 7.2 additional legal, design professional, and delay costs resulting from the Contractor’'s
Default, and resulting from the actions or failure to act of the Surety under Paragraph 5; and

7.3 liquidated damages, or if no liquidated damages are specified in the Construction
Contract, actual damages caused by delayed performance or non-performance of the Contractor.

8. If the Surety elects to act under Paragraph 5.1, 5.3, or 5.4, the Surety’s liability is limited to the
amount of this Bond.

9. The Surety shall not be liable to the Owner or others for obligations of the Contractor that are
unrelated to the Construction Contract, and the Balance of the Contract Price shall not be reduced or set
off on account of any such unrelated obligations. No right of action shall accrue on this Bond to any
person or entity other than the Owner or its heirs, executors, administrators, successors, and assigns.

10. The Surety hereby waives notice of any change, including changes of time, to the Construction
Contract or to related subcontracts, purchase orders, and other obligations.

11. Any proceeding, legal or equitable, under this Bond may be instituted in any court of competent
jurisdiction in the location in which the work or part of the work is located and shall be instituted within two
years after a declaration of Contractor Default or within two years after the Contractor ceased working or
within two years after the Surety refuses or fails to perform its obligations under this Bond, whichever
occurs first. If the provisions of this paragraph are void or prohibited by law, the minimum periods of
limitations available to sureties as a defense in the jurisdiction of the suit shall be applicable.

12. Notice to the Surety, the Owner, or the Contractor shall be mailed or delivered to the address shown
on the page on which their signature appears.

13. When this Bond has been furnished to comply with a statutory or other legal requirement in the
location where the construction was to be performed, any provision in this Bond conflicting with said
statutory or legal requirement shall be deemed deleted herefrom and provisions conforming to such
statutory or other legal requirement shall be deemed incorporated herein. When so furnished, the intent is
that this Bond shall be construed as a statutory bond and not as a common law bond.

14. Definitions

14.1 Balance of the Contract Price: The total amount payable by the Owner to the Contractor
under the Construction Contract after all proper adjustments have been made including
allowance for the Contractor for any amounts received or to be received by the Owner in
settlement of insurance or other claims for damages to which the Contractor is entitled, reduced
by all valid and proper payments made to or on behalf of the Contractor under the Construction
Contract.

47.01 14.2 Construction Contract: The agreement between the Owner and Contractor identified on
the cover page, including all Contract Documents and changes made to the agreement and the
Contract Documents.

14.3 Contractor Default: Failure of the Contractor, which has not been remedied or waived, to
perform or otherwise to comply with a material term of the Construction Contract.
14.4 Owner Default: Failure of the Owner, which has not been remedied or waived, to pay

the Contractor as required under the Construction Contract or to perform and complete or comply
with the other material terms of the Construction Contract.

14.5 Contract Documents: All the documents that comprise the agreement between the
Owner and Contractor.
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15. If this Bond is issued for an agreement between a contractor and subcontractor, the term Contractor
in this Bond shall be deemed to be Subcontractor and the term Owner shall be deemed to be Contractor.

16. Modifications to this Bond are as follows:
END OF SECTION
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SECTION 00 61 13.16
PAYMENT BOND FORM

CONTRACTOR: (name and address): SURETY (name and address
and principal place of business):

OWNER (name and address):

CONSTRUCTION CONTRACT
Effective Date of the Agreement:
Amount:

Description (name and location):

BOND
Bond Number:
Date (not earlier than the Effective Date of the Agreement of the Construction Contract):
Amount:
Modifications to this Bid Form: See Paragraph 16

Surety and Contractor, intending to be legally bound hereby, subject to the terms set forth below, do each
cause this Payment Bond to be duly executed by an authorized officer, agent, or representative.

CONTRACTOR AS PRINCIPAL SURETY
(seal) (seal)
Contractor's Name and Corporate Seal Surety’s Name and Corporate Seal
By: By:
Signature Signature (attach power of attorney)
Print Name Print Name
Title Title
Attest: Attest:
Signature Signature
Title Title

Notes: (1) Provide supplemental execution by any additional parties, such as joint venturers. (2)
Any singular reference to Contractor, Surety, Owner, or other party shall be considered plural
where applicable.
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1. The Contractor and Surety, jointly and severally, bind themselves, their heirs, executors,
administrators, successors, and assigns to the Owner to pay for labor, materials, and equipment
furnished for use in the performance of the Construction Contract, which is incorporated herein by
reference, subject to the following terms.

2. If the Contractor promptly makes payment of all sums due to Claimants, and defends, indemnifies,
and holds harmless the Owner from claims, demands, liens, or suits by any person or entity seeking
payment for labor, materials, or equipment furnished for use in the performance of the Construction
Contract, then the Surety and the Contractor shall have no obligation under this Bond.

3. If there is no Owner Default under the Construction Contract, the Surety’s obligation to the Owner
under this Bond shall arise after the Owner has promptly notified the Contractor and the Surety (at the
address described in Paragraph 13) of claims, demands, liens, or suits against the Owner or the Owner’s
property by any person or entity seeking payment for labor, materials, or equipment furnished for use in
the performance of the Construction Contract, and tendered defense of such claims, demands, liens, or
suits to the Contractor and the Surety.

4. When the Owner has satisfied the conditions in Paragraph 3, the Surety shall promptly and at the
Surety’s expense defend, indemnify, and hold harmless the Owner against a duly tendered claim,
demand, lien, or suit.

5.  The Surety’s obligations to a Claimant under this Bond shall arise after the following:
5.1 Claimants who do not have a direct contract with the Contractor,

5.1.1 have furnished a written notice of non-payment to the Contractor, stating with
substantial accuracy the amount claimed and the name of the party to whom the
materials were, or equipment was, furnished or supplied or for whom the labor was done
or performed, within ninety (90) days after having last performed labor or last furnished
materials or equipment included in the Claim; and

5.1.2 have sent a Claim to the Surety (at the address described in Paragraph 13).

5.2 Claimants who are employed by or have a direct contract with the Contractor have sent a
Claim to the Surety (at the address described in Paragraph 13).

6. If a notice of non-payment required by Paragraph 5.1.1 is given by the Owner to the Contractor, that
is sufficient to satisfy a Claimant’s obligation to furnish a written notice of non-payment under Paragraph
5.1.1.

7.  When a Claimant has satisfied the conditions of Paragraph 5.1 or 5.2, whichever is applicable, the
Surety shall promptly and at the Surety’s expense take the following actions:

71 Send an answer to the Claimant, with a copy to the Owner, within sixty (60) days after
receipt of the Claim, stating the amounts that are undisputed and the basis for challenging any
amounts that are disputed; and

7.2 Pay or arrange for payment of any undisputed amounts.

7.3 The Surety’s failure to discharge its obligations under Paragraph 7.1 or 7.2 shall not be
deemed to constitute a waiver of defenses the Surety or Contractor may have or acquire as to a
Claim, except as to undisputed amounts for which the Surety and Claimant have reached
agreement. If, however, the Surety fails to discharge its obligations under Paragraph 7.1 or 7.2,
the Surety shall indemnify the Claimant for the reasonable attorney’s fees the Claimant incurs
thereafter to recover any sums found to be due and owing to the Claimant.

8. The Surety’s total obligation shall not exceed the amount of this Bond, plus the amount of
reasonable attorney’s fees provided under Paragraph 7.3, and the amount of this Bond shall be credited
for any payments made in good faith by the Surety.

9. Amounts owed by the Owner to the Contractor under the Construction Contract shall be used for the
performance of the Construction Contract and to satisfy claims, if any, under any construction
performance bond. By the Contractor furnishing and the Owner accepting this Bond, they agree that all
funds earned by the Contractor in the performance of the Construction Contract are dedicated to satisfy
obligations of the Contractor and Surety under this Bond, subject to the Owner’s priority to use the funds
for the completion of the work.
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10. The Surety shall not be liable to the Owner, Claimants, or others for obligations of the Contractor
that are unrelated to the Construction Contract. The Owner shall not be liable for the payment of any
costs or expenses of any Claimant under this Bond, and shall have under this Bond no obligation to make
payments to or give notice on behalf of Claimants, or otherwise have any obligations to Claimants under
this Bond.

11. The Surety hereby waives notice of any change, including changes of time, to the Construction
Contract or to related subcontracts, purchase orders, and other obligations.

12. No suit or action shall be commenced by a Claimant under this Bond other than in a court of
competent jurisdiction in the state in which the project that is the subject of the Construction Contract is
located or after the expiration of one year from the date (1) on which the Claimant sent a Claim to the
Surety pursuant to Paragraph 5.1.2 or 5.2, or (2) on which the last labor or service was performed by
anyone or the last materials or equipment were furnished by anyone under the Construction Contract,
whichever of (1) or (2) first occurs. If the provisions of this paragraph are void or prohibited by law, the
minimum period of limitation available to sureties as a defense in the jurisdiction of the suit shall be
applicable.

13. Notice and Claims to the Surety, the Owner, or the Contractor shall be mailed or delivered to the
address shown on the page on which their signature appears. Actual receipt of notice or Claims, however
accomplished, shall be sufficient compliance as of the date received.

14. When this Bond has been furnished to comply with a statutory or other legal requirement in the
location where the construction was to be performed, any provision in this Bond conflicting with said
statutory or legal requirement shall be deemed deleted herefrom and provisions conforming to such
statutory or other legal requirement shall be deemed incorporated herein. When so furnished, the intent is
that this Bond shall be construed as a statutory bond and not as a common law bond.

15. Upon requests by any person or entity appearing to be a potential beneficiary of this Bond, the
Contractor and Owner shall promptly furnish a copy of this Bond or shall permit a copy to be made.

16. Definitions
16.1  Claim: A written statement by the Claimant including at a minimum:
1. The name of the Claimant;

2. The name of the person for whom the labor was done, or materials or equipment
furnished;

3. A copy of the agreement or purchase order pursuant to which labor, materials, or
equipment was furnished for use in the performance of the Construction Contract;

4. A brief description of the labor, materials, or equipment furnished;

5. The date on which the Claimant last performed labor or last furnished materials or
equipment for use in the performance of the Construction Contract;

6. The total amount earned by the Claimant for labor, materials, or equipment
furnished as of the date of the Claim;

7. The total amount of previous payments received by the Claimant; and

8. The total amount due and unpaid to the Claimant for labor, materials, or equipment
furnished as of the date of the Claim.

16.2  Claimant: An individual or entity having a direct contract with the Contractor or with a
subcontractor of the Contractor to furnish labor, materials, or equipment for use in the
performance of the Construction Contract. The term Claimant also includes any individual or
entity that has rightfully asserted a claim under an applicable mechanic’s lien or similar statute
against the real property upon which the Project is located. The intent of this Bond shall be to
include without limitation in the terms of “labor, materials, or equipment” that part of the water,
gas, power, light, heat, oil, gasoline, telephone service, or rental equipment used in the
Construction Contract, architectural and engineering services required for performance of the
work of the Contractor and the Contractor’s subcontractors, and all other items for which a
mechanic’s lien may be asserted in the jurisdiction where the labor, materials, or equipment were
furnished.

Fargo WWTP Flood Protection
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16.3 Construction Contract: The agreement between the Owner and Contractor identified on
the cover page, including all Contract Documents and all changes made to the agreement and
the Contract Documents.

16.4  Owner Default: Failure of the Owner, which has not been remedied or waived, to pay the
Contractor as required under the Construction Contract or to perform and complete or comply
with the other material terms of the Construction Contract.

16.5 Contract Documents: All the documents that comprise the agreement between the
Owner and Contractor.

END OF SECTION
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APPLICATION FOR PAYMENT FORM
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Contractor's Application for Payment

Owner: City of Fargo Owner's Project No.:
Engineer: Engineer's Project No.: P00803-2016-070
Contractor: Contractor's Project No.:
Project: Fargo WWTP Flood Protection Improvements
Contract:
Application No.: Application Date:
Application Period: From to
1. Original Contract Price S -
2. Net change by Change Orders S -
3. Current Contract Price (Line 1 + Line 2) S -
4. Total Work completed and materials stored to date
(Sum of Column G Lump Sum Total and Column J Unit Price Total) S -
5. Retainage
a. X S - Work Completed S -
b. X S - Stored Materials S -
c. Total Retainage (Line 5.a + Line 5.b) S -
6. Amount eligible to date (Line 4 - Line 5.c) S -
7. Less previous payments (Line 6 from prior application)
8. Amount due this application S -
9. Balance to finish, including retainage (Line 3 - Line 4) S -

Contractor's Certification

The undersigned Contractor certifies, to the best of its knowledge, the following:

(1) All previous progress payments received from Owner on account of Work done under the Contract have been
applied on account to discharge Contractor's legitimate obligations incurred in connection with the Work covered
by prior Applications for Payment;

(2) Title to all Work, materials and equipment incorporated in said Work, or otherwise listed in or covered by this
Application for Payment, will pass to Owner at time of payment free and clear of all liens, security interests, and
encumbrances (except such as are covered by a bond acceptable to Owner indemnifying Owner against any such
liens, security interest, or encumbrances); and

(3) All the Work covered by this Application for Payment is in accordance with the Contract Documents and is not
defective.

Contractor:

Signature: Date:
Recommended by Engineer Approved by Owner

By: By:

Title: Title:

Date: Date:

Approved by Funding Agency

By: By:
Title: Title:
Date: Date:

EJCDC C-620 Contractor's Application for Payment
(c) 2018 National Society of Professional Engineers for EJCDC. All rights reserved.




Progress Estimate - Lump Sum Work

Contractor's Application for Payment

Owner: City of Fargo Owner's Project No.:
Engineer: Engineer's Project No.: P00803-2016-070
Contractor: Contractor's Project No.:
Project: Fargo WWTP Flood Protection Improvements
Contract:
Application No.: Application Period: From to Application Date:
A B C D | E F G H I
Work Completed Work Completed
(D +E) From Materials and Materials
Previous Currently Stored Stored to Date % of Scheduled Balance to Finish
Scheduled Value Application This Period (notin D or E) (D+E+F) Value (G/ C) (C-G)
Item No. Description ($) ($) ($) ($) ($) (%) ($)
Original Contract
Original Contract Totals| $ - $ - $ $ - $ = $ o
EJCDC C-620 Contractor's Application for Payment
Lump Sum (c) 2018 National Society of Professional Engineers for EJCDC. All rights reserved. 90f13



Progress Estimate - Lump Sum Work

Contractor's Application for Payment

Owner: City of Fargo Owner's Project No.:
Engineer: Engineer's Project No.: P00803-2016-070
Contractor: Contractor's Project No.:
Project: Fargo WWTP Flood Protection Improvements
Contract:
Application No.: Application Period: From to Application Date:
A B [ D | E F G H I
Work Completed Work Completed
(D +E) From Materials and Materials
Previous Currently Stored Stored to Date % of Scheduled Balance to Finish
Scheduled Value Application This Period (notin D or E) (D+E+F) Value (G/ C) (C-G)
Item No. Description ($) ($) (s) ($) ($) (%) ($)
Change Orders
Change Order Totals| $ - $ - $ - $ - $ = $ o
Original Contract and Change Orders
Project Totalsl $ - | S - | $ - | S - | $ - | $ -
EJCDC C-620 Contractor's Application for Payment
Lump Sum (c) 2018 National Society of Professional Engineers for EJCDC. All rights reserved. 100f 13



Progress Estimate - Unit Price Work

Contractor's Application for Payment

Owner: City of Fargo Owner's Project No.:
Engineer: Engineer's Project No.: P00803-2016-070
Contractor: Contractor's Project No.:
Project: Fargo WWTP Flood Protection Improvements
Contract:
Application No.: Application Period: From to Application Date:
A B [ D E F G [ H 1 J K L
Contract Information Work Completed
Work Completed % of
Estimated Value of Work Materials and Materials | Value of
Value of Bid Item Quantity Completed to Date| Currently Stored Stored to Date Item |Balance to Finish (F
Bid Item Unit Price (CXE) Incorporated in (EXG) (notin G) (H+1) (/F) -J)
No. Description Item Quantity Units ($) () the Work (S) ($) ($) (%) ()
Original Contract
Original Contract Totals| $ - S - $ - $ - $ -
EJCDC C-620 Contractor's Application for Payment
Unit Price (c) 2018 National Society of Professional Engineers for EJCDC. All rights reserved. 11 of 13



Progress Estimate - Unit Price Work

Contractor's Application for Payment

Owner: City of Fargo Owner's Project No.:
Engineer: Engineer's Project No.: P00803-2016-070
Contractor: Contractor's Project No.:
Project: Fargo WWTP Flood Protection Improvements
Contract:
Application No.: Application Period: From to Application Date:
A B [ D E F G [ H 1 J K L
Contract Information Work Completed
Work Completed % of
Estimated Value of Work Materials and Materials | Value of
Value of Bid Item Quantity Completed to Date| Currently Stored Stored to Date Item |Balance to Finish (F
Bid Item Unit Price (CXE) Incorporated in (EXG) (notin G) (H+1) (/F) -J)
No. Description Item Quantity Units ($) () the Work () ($) () (%) ($)
Change Orders
Change Order Totals| $ - $ - 1s - |s - $ -
Original Contract and Change Orders
Project Totals| $ o [s - I3 - s R [s N
EJCDC C-620 Contractor's Application for Payment
Unit Price (c) 2018 National Society of Professional Engineers for EJCDC. All rights reserved. 12 of 13



Stored Materials Summary

Contractor's Application for Payment

Owner: City of Fargo Owner's Project No.:
Engineer: Engineer's Project No.: P00803-2016-070
Contractor: Contractor's Project No.:
Project: Fargo WWTP Flood Protection Improvements
Contract:
Application No.: Application Period: From to Application Date:
A B c D E F G H [ 1 J K [ L M
Materials Stored Incorporated in Work
Application Total Amount Materials
Item No. Submittal No. No. When A t Previously A t Incorporated in the Remaining in
(Lump Sum Tab) (with Materials | Previous Amount [Amount Stored this| Amount Stored to |Incorporated in the|Incorporated in the Work Storage
or Bid Item No. Supplier Specification Description of Materials or Placed in Stored Period Date (G+H) Work Work this Period (J+K) (1-L)
(Unit Price Tab) | Invoice No. | Section No.) Stored Storage Locati Storage ($) ($) ($) ($) ($) ($) ($)
Totals| $ $ - s - s - s - s - s =

Stored Materials

EJCDC C-620 Contractor's Application for Payment
(c) 2018 National Society of Professional Engineers for EJCDC. All rights reserved.
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SECTION 00 63 13
REQUEST FOR INFORMATION FORM

SEE ATTACHED FORM
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REQUEST FOR INFORMATION

Submitted to:  Advanced Engineering and Environmental Services, Inc.

Date:

From:

Attention To:

Tel/Fax:

CcC:

RFI #:

RFI Subject:

Spec. Referenced:

Proi . Fargo WWTP Flood Protection Improvements
.ojeCt . P00803-2016-070
AE2S Project #:

Information Requested:

Response:
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SECTION 00 63 49
WORK CHANGE DIRECTIVE FORM

SEE ATTACHED FORM
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WORK CHANGE DIRECTIVE NO.: [Number of Work Change Directive]

Owner: City of Fargo Owner’s Project No.:

Engineer: Engineer’s Project No.: P00803-2016-070
Contractor: Contractor’s Project No.:

Project: Fargo WWTP Flood Protection Improvements

Contract Name:

Date Issued: Effective Date of Work Change Directive:

Contractor is directed to proceed promptly with the following change(s):
Description:

[Description of the change to the Work]

Attachments:

[List documents related to the change to the Work]

Purpose for the Work Change Directive:

[Describe the purpose for the change to the Work]

Directive to proceed promptly with the Work described herein, prior to agreeing to change in Contract
Price and Contract Time, is issued due to:

Notes to User—Check one or both of the following

] Non-agreement on pricing of proposed change. [ Necessity to proceed for schedule or other reasons.
Estimated Change in Contract Price and Contract Times (non-binding, preliminary):

Contract Price: S [increase] [decrease] [not yet estimated].

Contract Time: days [increase] [decrease] [not yet estimated].

Basis of estimated change in Contract Price:

L1 Lump Sum OO Unit Price [ Cost of the Work [] Other

Recommended by Engineer Authorized by Owner

By:

Title:

Date:

EJCDC® C-940, Work Change Directive.
Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.
Pagelof1
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SECTION 00 63 63
CHANGE ORDER FORM

SEE ATTACHED FORM
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CHANGE ORDER NO.: [Number of Change Order]

Owner:
Engineer:
Contractor:
Project:
Contract Name:
Date Issued:

City of Fargo

Owner’s Project No.:
Engineer’s Project No.:
Contractor’s Project No.:

P00803-2016-070

Fargo WWTP Flood Protection Improvements

Effective Date of Change Order:

The Contract is modified as follows upon execution of this Change Order:

Description:
[Description of the change]
Attachments:

[List documents related to the change]

Change in Contract Price

Change in Contract Times
[State Contract Times as either a specific date or a
number of days]

Original Contract Price:

s

Original Contract Times:
Substantial Completion:
Ready for final payment:

[Increase] [Decrease] from previously approved Change
Orders No. 1 to No. [Number of previous Change
Order]:

$

[Increase] [Decrease] from previously approved
Change Orders No.1 to No. [Number of previous
Change Order]:

Substantial Completion:

Ready for final payment:

Contract Price prior to this Change Order:

$

Contract Times prior to this Change Order:
Substantial Completion:
Ready for final payment:

[Increase] [Decrease] this Change Order:

s

[Increase] [Decrease] this Change Order:
Substantial Completion:
Ready for final payment:

Contract Price incorporating this Change Order:

$

Contract Times with all approved Change Orders:
Substantial Completion:
Ready for final payment:

Recommended by Engineer (if required)

By:

Accepted by Contractor

Title:

Date:

Authorized by Owner

Approved by Funding Agency (if applicable)

By:

Title:

Date:

EJCDC® C-941, Change Order EJCDC® C-941, Change Order, Rev.1.
Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies
and American Society of Civil Engineers. All rights reserved.
Page1of1
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SECTION 00 65 16
CERTIFICATE OF SUBSTANTIAL COMPLETION

DATE OF ISSUANCE

OWNER
CONTRACTOR
Contract:

Project:
OWNER's Contract No. ENGINEER's Project No.

This Certificate of Substantial Completion applies to all Work under the Contract Documents or to the
following specified parts thereof:

To

OWNER
And To

CONTRACTOR

The Work to which this Certificate applies has been inspected by authorized representatives of OWNER,
CONTRACTOR and ENGINEER, and that Work is hereby declared to be substantially complete in
accordance with the Contract Documents on

DATE OF SUBSTANTIAL COMPLETION

A tentative list of items to be completed or corrected is attached hereto. This list may not be all-inclusive,
and the failure to include an item in it does not alter the responsibility of CONTRACTOR to complete all
the Work in accordance with the Contract Documents. The items in the tentative list shall be completed
or corrected by CONTRACTOR within days of the above date of Substantial Completion.

The responsibilities between OWNER and CONTRACTOR for security, operation, safety, maintenance,
heat, utilities, insurance and warranties and guarantees shall be as follows:

OWNER:

CONTRACTOR:

The following documents are attached to and made a part of this Certificate:

[For items to be attached see definition of Substantial Completion as supplemented and other specifically
noted conditions precedent to achieving Substantial Completion as required by Contract Documents.]

This certificate does not constitute an acceptance of Work not in accordance with the Contract
Documents nor is it a release of CONTRACTOR's obligation to complete the Work in accordance with the
Contract Documents.

Executed by ENGINEER on

Fargo WWTP Flood Protection Certificate of Substantial
006516 -1 .
Improvements Completion



Date

ENGINEER
By:

(Authorized Signature)
CONTRACTOR accepts this Certificate of Substantial Completion on

CONTRACTOR
By:

(Authorized Signature)
OWNER accepts this Certificate of Substantial Completion on

Date

OWNER
By:

(Authorized Signature)
END OF SECTION

Fargo WWTP Flood Protection

006516 -2
Improvements

Date

Certificate of Substantial
Completion



SECTION 00 72 00
GENERAL CONDITIONS

FORM OF GENERAL CONDITIONS

THE GENERAL CONDITIONS APPLICABLE TO THIS CONTRACT IS ATTACHED
FOLLOWING THIS PAGE.

END OF SECTION

Fargo WWTP Flood Protection

007200-1 General Conditions
Improvements
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This document has important legal consequences; consultation with an attorney is encouraged with
respect to its use or modification. This document should be adapted to the particular circumstances of
the contemplated Project and the controlling Laws and Regulations.

STANDARD GENERAL CONDITIONS
OF THE CONSTRUCTION CONTRACT

Prepared By

EJCDC=

ENGINEERS JOINT CONTRACT
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ACEC

AMERICAN COUNCIL OF ENGINEERING COMPANIES

ASCE
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Building Knowledge
Improving Profect Delivery

EJCDC® C-700, Standard General Conditions of the Construction Contract.
Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.
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GUIDELINES FOR USE OF EJCDC® C-700,
STANDARD GENERAL CONDITIONS OF THE CONSTRUCTION CONTRACT

1.0 PURPOSE AND INTENDED USE OF THE DOCUMENT

EJCDC® C-700, Standard General Conditions of the Construction Contract (2018), is the foundation
document for the EJCDC Construction Series. The General Conditions define the basic rights,
responsibilities, risk allocations, and contractual relationship of the Owner and Contractor, and establish
how the Contract is to be administered.

2.0 OTHER DOCUMENTS

EJCDC documents are intended to be used as a system and changes in one EJCDC document may require
a corresponding change in other documents. Other EJCDC documents may also serve as a reference to
provide insight or guidance for the preparation of this document.

These General Conditions have been prepared for use with either EJCDC® C-520, Agreement Between
Owner and Contractor for Construction Contract (Stipulated Price), or EJCDC® C-525, Agreement Between
Owner and Contractor for Construction Contract (Cost-Plus-Fee) (2018 Editions). The provisions of the
General Conditions and the Agreement are interrelated, and a change in one may necessitate a change in
the other.

To prepare supplementary conditions that are coordinated with the General Conditions, use
EJCDC® C-800, Supplementary Conditions of the Construction Contract (2018).

The full EJCDC Construction series of documents is discussed in the EJCDC® C-001, Commentary on the
2018 EJCDC Construction Documents (2018).

3.0 ORGANIZATION OF INFORMATION

All parties involved in a construction project benefit significantly from a standardized approach in the
location of subject matter throughout the documents. Experience confirms the danger of addressing the
same subject matter in more than one location; doing so frequently leads to confusion and unanticipated
legal consequences. Careful attention should be given to the guidance provided in
EJCDC® N-122/AIA® A521, Uniform Location of Subject Matter (2012 Edition) when preparing documents.
EJCDC® N-122/AIA® A521 is available at no charge from the EJCDC website, www.ejcdc.org, and from the
websites of EJCDC’s sponsoring organizations.

If CSI MasterFormat™ is used for organizing the Project Manual, consult CSI MasterFormat™ for the
appropriate document number (e.g., under 00 11 00, Advertisements and Invitations), and accordingly
number the document and its pages.

4.0 EDITING THIS DOCUMENT

Remove these Guidelines for Use. Some users may also prefer to remove the two cover pages.

Although it is permissible to revise the Standard EJCDC Text of C-700 (the content beginning at page 1 and
continuing to the end), it is common practice to leave the Standard EJCDC Text of C-700 intact and
unaltered, with modifications and supplementation of C-700’s provisions set forth in EJCDC® C-800,
Supplementary Conditions of the Construction Contract (2018). If the Standard Text itself is revised, the

EJCDC® C-700, Standard General Conditions of the Construction Contract.
Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.
Guidelines Page 1 of 2
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user must comply with the terms of the License Agreement, Paragraph 4.0, Document-Specific Provisions,
concerning the tracking or highlighting of revisions. The following is a summary of the relevant License
Agreement provisions:

5.0

1.

The term “Standard EJCDC Text” for C-700 refers to all text prepared by EJCDC in the main body
of the document. Document covers, logos, footers, instructions, or copyright notices are not
Standard EJCDC Text for this purpose.

During the drafting or negotiating process for C-700, it is important that the two contracting
parties are both aware of any changes that have been made to the Standard EJCDC Text. Thus, if
a draft or version of C-700 purports to be or appears to be an EJCDC document, the user must
plainly show all changes to the Standard EJCDC Text, using “Track Changes” (redline/strikeout),
highlighting, or other means of clearly indicating additions and deletions.

If C-700 has been revised or altered and is subsequently presented to third parties (such as
potential bidders, grant agencies, lenders, or sureties) as an EJCDC document, then the changes
to the Standard EJCDC Text must be shown, or the third parties must receive access to a version
that shows the changes.

Once the document is ready to be finalized (and if applicable executed by the contracting parties),
it is no longer necessary to continue to show changes to the Standard EJCDC Text. The user may
produce a final version of the document in a format in which all changes are accepted, and the
document at that point does not need to include any “Track Changes,” redline/strikeout,
highlighting, or other indication of additions and deletions to the Standard EJCDC Text.

LICENSE AGREEMENT

This document is subject to the terms and conditions of the License Agreement, 2018 EJCDC®
Construction Series Documents. A copy of the License Agreement was furnished at the time of purchase
of this document, and is available for review at www.ejcdc.org and the websites of EJCDC’s sponsoring
organizations.

EJCDC® C-700, Standard General Conditions of the Construction Contract.
Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.
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STANDARD GENERAL CONDITIONS
OF THE CONSTRUCTION CONTRACT
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STANDARD GENERAL CONDITIONS
OF THE CONSTRUCTION CONTRACT

ARTICLE 1—DEFINITIONS AND TERMINOLOGY

1.01

Defined Terms

A. Wherever used in the Bidding Requirements or Contract Documents, a term printed with
initial capital letters, including the term’s singular and plural forms, will have the meaning
indicated in the definitions below. In addition to terms specifically defined, terms with initial
capital letters in the Contract Documents include references to identified articles and
paragraphs, and the titles of other documents or forms.

1.

Addenda—Written or graphic instruments issued prior to the opening of Bids which
clarify, correct, or change the Bidding Requirements or the proposed Contract
Documents.

Agreement—The written instrument, executed by Owner and Contractor, that sets forth
the Contract Price and Contract Times, identifies the parties and the Engineer, and
designates the specific items that are Contract Documents.

Application for Payment—The document prepared by Contractor, in a form acceptable to
Engineer, to request progress or final payments, and which is to be accompanied by such
supporting documentation as is required by the Contract Documents.

Bid—The offer of a Bidder submitted on the prescribed form setting forth the prices for
the Work to be performed.

Bidder—An individual or entity that submits a Bid to Owner.

Bidding Documents—The Bidding Requirements, the proposed Contract Documents, and
all Addenda.

Bidding Requirements—The Advertisement or invitation to bid, Instructions to Bidders,
Bid Bond or other Bid security, if any, the Bid Form, and the Bid with any attachments.

Change Order—A document which is signed by Contractor and Owner and authorizes an
addition, deletion, or revision in the Work or an adjustment in the Contract Price or the
Contract Times, or other revision to the Contract, issued on or after the Effective Date of
the Contract.

Change Proposal—A written request by Contractor, duly submitted in compliance with
the procedural requirements set forth herein, seeking an adjustment in Contract Price or
Contract Times; contesting an initial decision by Engineer concerning the requirements of
the Contract Documents or the acceptability of Work under the Contract Documents;
challenging a set-off against payments due; or seeking other relief with respect to the
terms of the Contract.

10. Claim

a. Ademand or assertion by Owner directly to Contractor, duly submitted in compliance
with the procedural requirements set forth herein, seeking an adjustment of Contract
Price or Contract Times; contesting an initial decision by Engineer concerning the
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requirements of the Contract Documents or the acceptability of Work under the
Contract Documents; contesting Engineer’s decision regarding a Change Proposal;
seeking resolution of a contractual issue that Engineer has declined to address; or
seeking other relief with respect to the terms of the Contract.

b. Ademand or assertion by Contractor directly to Owner, duly submitted in compliance
with the procedural requirements set forth herein, contesting Engineer’s decision
regarding a Change Proposal, or seeking resolution of a contractual issue that
Engineer has declined to address.

c. A demand or assertion by Owner or Contractor, duly submitted in compliance with
the procedural requirements set forth herein, made pursuant to Paragraph 12.01.A.4,
concerning disputes arising after Engineer has issued a recommendation of final
payment.

d. A demand for money or services by a third party is not a Claim.

11. Constituent of Concern—Asbestos, petroleum, radioactive materials, polychlorinated
biphenyls (PCBs), lead-based paint (as defined by the HUD/EPA standard), hazardous
waste, and any substance, product, waste, or other material of any nature whatsoever
that is or becomes listed, regulated, or addressed pursuant to Laws and Regulations
regulating, relating to, or imposing liability or standards of conduct concerning, any
hazardous, toxic, or dangerous waste, substance, or material.

12. Contract—The entire and integrated written contract between Owner and Contractor
concerning the Work.

13. Contract Documents—Those items so designated in the Agreement, and which together
comprise the Contract.

14. Contract Price—The money that Owner has agreed to pay Contractor for completion of
the Work in accordance with the Contract Documents.

15. Contract Times—The number of days or the dates by which Contractor shall: (a) achieve
Milestones, if any; (b) achieve Substantial Completion; and (c) complete the Work.

16. Contractor—The individual or entity with which Owner has contracted for performance
of the Work.

17. Cost of the Work—See Paragraph 13.01 for definition.

18. Drawings—The part of the Contract that graphically shows the scope, extent, and
character of the Work to be performed by Contractor.

19. Effective Date of the Contract—The date, indicated in the Agreement, on which the
Contract becomes effective.

20. Electronic Document—Any  Project-related correspondence, attachments to
correspondence, data, documents, drawings, information, or graphics, including but not
limited to Shop Drawings and other Submittals, that are in an electronic or digital format.

21. Electronic Means—Electronic mail (email), upload/download from a secure Project
website, or other communications methods that allow: (a) the transmission or
communication of Electronic Documents; (b) the documentation of transmissions,
including sending and receipt; (c) printing of the transmitted Electronic Document by the
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22.
23.

24.

25.

26.

27.

28.

29.

30.

31.

32.

recipient; (d) the storage and archiving of the Electronic Document by sender and
recipient; and (e) the use by recipient of the Electronic Document for purposes permitted
by this Contract. Electronic Means does not include the use of text messaging, or of
Facebook, Twitter, Instagram, or similar social media services for transmission of
Electronic Documents.

Engineer—The individual or entity named as such in the Agreement.

Field Order—A written order issued by Engineer which requires minor changes in the
Work but does not change the Contract Price or the Contract Times.

Hazardous Environmental Condition—The presence at the Site of Constituents of Concern
in such quantities or circumstances that may present a danger to persons or property
exposed thereto.

a. The presence at the Site of materials that are necessary for the execution of the Work,
or that are to be incorporated into the Work, and that are controlled and contained
pursuant to industry practices, Laws and Regulations, and the requirements of the
Contract, is not a Hazardous Environmental Condition.

b. The presence of Constituents of Concern that are to be removed or remediated as
part of the Work is not a Hazardous Environmental Condition.

c. The presence of Constituents of Concern as part of the routine, anticipated, and
obvious working conditions at the Site, is not a Hazardous Environmental Condition.

Laws and Regulations; Laws or Regulations—Any and all applicable laws, statutes, rules,
regulations, ordinances, codes, and binding decrees, resolutions, and orders of any and
all governmental bodies, agencies, authorities, and courts having jurisdiction.

Liens—Charges, security interests, or encumbrances upon Contract-related funds, real
property, or personal property.

Milestone—A principal event in the performance of the Work that the Contract requires
Contractor to achieve by an intermediate completion date, or by a time prior to
Substantial Completion of all the Work.

Notice of Award—The written notice by Owner to a Bidder of Owner’s acceptance of the
Bid.

Notice to Proceed—A written notice by Owner to Contractor fixing the date on which the
Contract Times will commence to run and on which Contractor shall start to perform the
Work.

Owner—The individual or entity with which Contractor has contracted regarding the
Work, and which has agreed to pay Contractor for the performance of the Work, pursuant
to the terms of the Contract.

Progress Schedule—A schedule, prepared and maintained by Contractor, describing the
sequence and duration of the activities comprising Contractor’s plan to accomplish the
Work within the Contract Times.

Project—The total undertaking to be accomplished for Owner by engineers, contractors,
and others, including planning, study, design, construction, testing, commissioning, and
start-up, and of which the Work to be performed under the Contract Documents is a part.

EJCDC® C-700, Standard General Conditions of the Construction Contract.

Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,

and American Society of Civil Engineers. All rights reserved.
Page 3 of 70



33.

34.

35.

36.

37.

38.

39.

40.

41.

42.

Resident Project Representative—The authorized representative of Engineer assigned to
assist Engineer at the Site. As used herein, the term Resident Project Representative (RPR)
includes any assistants or field staff of Resident Project Representative.

Samples—Physical examples of materials, equipment, or workmanship that are
representative of some portion of the Work and that establish the standards by which
such portion of the Work will be judged.

Schedule of Submittals—A schedule, prepared and maintained by Contractor, of required
submittals and the time requirements for Engineer’s review of the submittals.

Schedule of Values—A schedule, prepared and maintained by Contractor, allocating
portions of the Contract Price to various portions of the Work and used as the basis for
reviewing Contractor’s Applications for Payment.

Shop Drawings—All drawings, diagrams, illustrations, schedules, and other data or
information that are specifically prepared or assembled by or for Contractor and
submitted by Contractor to illustrate some portion of the Work. Shop Drawings, whether
approved or not, are not Drawings and are not Contract Documents.

Site—Lands or areas indicated in the Contract Documents as being furnished by Owner
upon which the Work is to be performed, including rights-of-way and easements, and
such other lands or areas furnished by Owner which are designated for the use of
Contractor.

Specifications—The part of the Contract that consists of written requirements for
materials, equipment, systems, standards, and workmanship as applied to the Work, and
certain administrative requirements and procedural matters applicable to the Work.

Subcontractor—An individual or entity having a direct contract with Contractor or with
any other Subcontractor for the performance of a part of the Work.

Submittal—A written or graphic document, prepared by or for Contractor, which the
Contract Documents require Contractor to submit to Engineer, or that is indicated as a
Submittal in the Schedule of Submittals accepted by Engineer. Submittals may include
Shop Drawings and Samples; schedules; product data; Owner-delegated designs;
sustainable design information; information on special procedures; testing plans; results
of tests and evaluations, source quality-control testing and inspections, and field or Site
quality-control testing and inspections; warranties and certifications; Suppliers’
instructions and reports; records of delivery of spare parts and tools; operations and
maintenance data; Project photographic documentation; record documents; and other
such documents required by the Contract Documents. Submittals, whether or not
approved or accepted by Engineer, are not Contract Documents. Change Proposals,
Change Orders, Claims, notices, Applications for Payment, and requests for interpretation
or clarification are not Submittals.

Substantial Completion—The time at which the Work (or a specified part thereof) has
progressed to the point where, in the opinion of Engineer, the Work (or a specified part
thereof) is sufficiently complete, in accordance with the Contract Documents, so that the
Work (or a specified part thereof) can be utilized for the purposes for which it is intended.
The terms “substantially complete” and “substantially completed” as applied to all or part
of the Work refer to Substantial Completion of such Work.
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43. Successful Bidder—The Bidder to which the Owner makes an award of contract.

44. Supplementary Conditions—The part of the Contract that amends or supplements these
General Conditions.

45. Supplier—A manufacturer, fabricator, supplier, distributor, or vendor having a direct
contract with Contractor or with any Subcontractor to furnish materials or equipment to
be incorporated in the Work by Contractor or a Subcontractor.

46. Technical Data

a. Those items expressly identified as Technical Data in the Supplementary Conditions,
with respect to either (1) existing subsurface conditions at or adjacent to the Site, or
existing physical conditions at or adjacent to the Site including existing surface or
subsurface structures (except Underground Facilities) or (2)Hazardous
Environmental Conditions at the Site.

b. If no such express identifications of Technical Data have been made with respect to
conditions at the Site, then Technical Data is defined, with respect to conditions at
the Site under Paragraphs 5.03, 5.04, and 5.06, as the data contained in boring logs,
recorded measurements of subsurface water levels, assessments of the condition of
subsurface facilities, laboratory test results, and other factual, objective information
regarding conditions at the Site that are set forth in any geotechnical, environmental,
or other Site or facilities conditions report prepared for the Project and made
available to Contractor.

c. Information and data regarding the presence or location of Underground Facilities
are not intended to be categorized, identified, or defined as Technical Data, and
instead Underground Facilities are shown or indicated on the Drawings.

47. Underground Facilities—All active or not-in-service underground lines, pipelines,
conduits, ducts, encasements, cables, wires, manholes, vaults, tanks, tunnels, or other
such facilities or systems at the Site, including but not limited to those facilities or systems
that produce, transmit, distribute, or convey telephone or other communications, cable
television, fiber optic transmissions, power, electricity, light, heat, gases, oil, crude oil
products, liquid petroleum products, water, steam, waste, wastewater, storm water,
other liquids or chemicals, or traffic or other control systems. An abandoned facility or
system is not an Underground Facility.

48. Unit Price Work—Work to be paid for on the basis of unit prices.

49. Work—The entire construction or the various separately identifiable parts thereof
required to be provided under the Contract Documents. Work includes and is the result
of performing or providing all labor, services, and documentation necessary to produce
such construction; furnishing, installing, and incorporating all materials and equipment
into such construction; and may include related services such as testing, start-up, and
commissioning, all as required by the Contract Documents.

50. Work Change Directive—A written directive to Contractor issued on or after the Effective
Date of the Contract, signed by Owner and recommended by Engineer, ordering an
addition, deletion, or revision in the Work.
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1.02

Terminology

A.

The words and terms discussed in Paragraphs 1.02.B, C, D, and E are not defined terms that
require initial capital letters, but, when used in the Bidding Requirements or Contract
Documents, have the indicated meaning.

Intent of Certain Terms or Adjectives: The Contract Documents include the terms “as allowed,”
“as approved,” “as ordered,” “as directed” or terms of like effect or import to authorize an
exercise of professional judgment by Engineer. In addition, the adjectives “reasonable,”
“suitable,” “acceptable,” “proper,” “satisfactory,” or adjectives of like effect or import are
used to describe an action or determination of Engineer as to the Work. It is intended that
such exercise of professional judgment, action, or determination will be solely to evaluate, in
general, the Work for compliance with the information in the Contract Documents and with
the design concept of the Project as a functioning whole as shown or indicated in the Contract
Documents (unless there is a specific statement indicating otherwise). The use of any such
term or adjective is not intended to and shall not be effective to assign to Engineer any duty
or authority to supervise or direct the performance of the Work, or any duty or authority to
undertake responsibility contrary to the provisions of Article 10 or any other provision of the
Contract Documents.

Day: The word “day” means a calendar day of 24 hours measured from midnight to the next
midnight.

Defective: The word “defective,” when modifying the word “Work,” refers to Work that is
unsatisfactory, faulty, or deficient in that it:

1. does not conform to the Contract Documents;

2. does not meet the requirements of any applicable inspection, reference standard, test,
or approval referred to in the Contract Documents; or

3. has been damaged prior to Engineer’s recommendation of final payment (unless
responsibility for the protection thereof has been assumed by Owner at Substantial
Completion in accordance with Paragraph 15.03 or Paragraph 15.04).

Furnish, Install, Perform, Provide

1. The word “furnish,” when used in connection with services, materials, or equipment,
means to supply and deliver said services, materials, or equipment to the Site (or some
other specified location) ready for use or installation and in usable or operable condition.

2. The word “install,” when used in connection with services, materials, or equipment,
means to put into use or place in final position said services, materials, or equipment
complete and ready for intended use.

3. The words “perform” or “provide,” when used in connection with services, materials, or
equipment, means to furnish and install said services, materials, or equipment complete
and ready for intended use.

4. If the Contract Documents establish an obligation of Contractor with respect to specific
services, materials, or equipment, but do not expressly use any of the four words
“furnish,” “install,” “perform,” or “provide,” then Contractor shall furnish and install said
services, materials, or equipment complete and ready for intended use.
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Contract Price or Contract Times: References to a change in “Contract Price or Contract Times”
or “Contract Times or Contract Price” or similar, indicate that such change applies to
(1) Contract Price, (2) Contract Times, or (3) both Contract Price and Contract Times, as
warranted, even if the term “or both” is not expressed.

Unless stated otherwise in the Contract Documents, words or phrases that have a well-known
technical or construction industry or trade meaning are used in the Contract Documents in
accordance with such recognized meaning.

ARTICLE 2—PRELIMINARY MATTERS

2.01

2.02

2.03

Delivery of Performance and Payment Bonds; Evidence of Insurance

A.

Performance and Payment Bonds: When Contractor delivers the signed counterparts of the
Agreement to Owner, Contractor shall also deliver to Owner the performance bond and
payment bond (if the Contract requires Contractor to furnish such bonds).

Evidence of Contractor’s Insurance: When Contractor delivers the signed counterparts of the
Agreement to Owner, Contractor shall also deliver to Owner, with copies to each additional
insured (as identified in the Contract), the certificates, endorsements, and other evidence of
insurance required to be provided by Contractor in accordance with Article 6, except to the
extent the Supplementary Conditions expressly establish other dates for delivery of specific
insurance policies.

Evidence of Owner’s Insurance: After receipt of the signed counterparts of the Agreement and
all required bonds and insurance documentation, Owner shall promptly deliver to Contractor,
with copies to each additional insured (as identified in the Contract), the certificates and other
evidence of insurance required to be provided by Owner under Article 6.

Copies of Documents

A.

Owner shall furnish to Contractor four printed copies of the Contract (including one fully
signed counterpart of the Agreement), and one copy in electronic portable document format
(PDF). Additional printed copies will be furnished upon request at the cost of reproduction.

Owner shall maintain and safeguard at least one original printed record version of the
Contract, including Drawings and Specifications signed and sealed by Engineer and other
design professionals. Owner shall make such original printed record version of the Contract
available to Contractor for review. Owner may delegate the responsibilities under this
provision to Engineer.

Before Starting Construction

A.

Preliminary Schedules: Within 10 days after the Effective Date of the Contract (or as otherwise
required by the Contract Documents), Contractor shall submit to Engineer for timely review:

1. a preliminary Progress Schedule indicating the times (numbers of days or dates) for
starting and completing the various stages of the Work, including any Milestones
specified in the Contract;

2. apreliminary Schedule of Submittals; and

3. a preliminary Schedule of Values for all of the Work which includes quantities and prices
of items which when added together equal the Contract Price and subdivides the Work
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into component parts in sufficient detail to serve as the basis for progress payments
during performance of the Work. Such prices will include an appropriate amount of
overhead and profit applicable to each item of Work.

2.04  Preconstruction Conference; Designation of Authorized Representatives

A. Before any Work at the Site is started, a conference attended by Owner, Contractor, Engineer,
and others as appropriate will be held to establish a working understanding among the parties
as to the Work, and to discuss the schedules referred to in Paragraph 2.03.A, procedures for
handling Shop Drawings, Samples, and other Submittals, processing Applications for Payment,
electronic or digital transmittals, and maintaining required records.

B. At this conference Owner and Contractor each shall designate, in writing, a specific individual
to act as its authorized representative with respect to the services and responsibilities under
the Contract. Such individuals shall have the authority to transmit and receive information,
render decisions relative to the Contract, and otherwise act on behalf of each respective
party.

2.05  Acceptance of Schedules

A. Atleast 10 days before submission of the first Application for Payment a conference, attended
by Contractor, Engineer, and others as appropriate, will be held to review the schedules
submitted in accordance with Paragraph 2.03.A. No progress payment will be made to
Contractor until acceptable schedules are submitted to Engineer.

1. The Progress Schedule will be acceptable to Engineer if it provides an orderly progression
of the Work to completion within the Contract Times. Such acceptance will not impose
on Engineer responsibility for the Progress Schedule, for sequencing, scheduling, or
progress of the Work, nor interfere with or relieve Contractor from Contractor’s full
responsibility therefor.

2. Contractor’s Schedule of Submittals will be acceptable to Engineer if it provides a
workable arrangement for reviewing and processing the required submittals.

3. Contractor’s Schedule of Values will be acceptable to Engineer as to form and substance
if it provides a reasonable allocation of the Contract Price to the component parts of the
Work.

4. If a schedule is not acceptable, Contractor will have an additional 10 days to revise and
resubmit the schedule.

2.06  Electronic Transmittals

A. Except as otherwise stated elsewhere in the Contract, the Owner, Engineer, and Contractor
may send, and shall accept, Electronic Documents transmitted by Electronic Means.

B. If the Contract does not establish protocols for Electronic Means, then Owner, Engineer, and
Contractor shall jointly develop such protocols.

C. Subject to any governing protocols for Electronic Means, when transmitting Electronic
Documents by Electronic Means, the transmitting party makes no representations as to long-
term compatibility, usability, or readability of the Electronic Documents resulting from the
recipient’s use of software application packages, operating systems, or computer hardware
differing from those used in the drafting or transmittal of the Electronic Documents.

EJCDC® C-700, Standard General Conditions of the Construction Contract.
Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.
Page 8 of 70



ARTICLE 3—CONTRACT DOCUMENTS: INTENT, REQUIREMENTS, REUSE

3.01 Intent

A.

The Contract Documents are complementary; what is required by one Contract Document is
as binding as if required by all.

Itis the intent of the Contract Documents to describe a functionally complete Project (or part
thereof) to be constructed in accordance with the Contract Documents.

Unless otherwise stated in the Contract Documents, if there is a discrepancy between the
electronic versions of the Contract Documents (including any printed copies derived from
such electronic versions) and the printed record version, the printed record version will
govern.

The Contract supersedes prior negotiations, representations, and agreements, whether
written or oral.

Engineer will issue clarifications and interpretations of the Contract Documents as provided
herein.

Any provision or part of the Contract Documents held to be void or unenforceable under any
Law or Regulation will be deemed stricken, and all remaining provisions will continue to be
valid and binding upon Owner and Contractor, which agree that the Contract Documents will
be reformed to replace such stricken provision or part thereof with a valid and enforceable
provision that comes as close as possible to expressing the intention of the stricken provision.

Nothing in the Contract Documents creates:

1. any contractual relationship between Owner or Engineer and any Subcontractor,
Supplier, or other individual or entity performing or furnishing any of the Work, for the
benefit of such Subcontractor, Supplier, or other individual or entity; or

2. any obligation on the part of Owner or Engineer to pay or to see to the payment of any
money due any such Subcontractor, Supplier, or other individual or entity, except as may
otherwise be required by Laws and Regulations.

3.02  Reference Standards

A. Standards Specifications, Codes, Laws and Regulations

1. Reference in the Contract Documents to standard specifications, manuals, reference
standards, or codes of any technical society, organization, or association, or to Laws or
Regulations, whether such reference be specific or by implication, means the standard
specification, manual, reference standard, code, or Laws or Regulations in effect at the
time of opening of Bids (or on the Effective Date of the Contract if there were no Bids),
except as may be otherwise specifically stated in the Contract Documents.

2. No provision of any such standard specification, manual, reference standard, or code, and
no instruction of a Supplier, will be effective to change the duties or responsibilities of
Owner, Contractor, or Engineer from those set forth in the part of the Contract
Documents prepared by or for Engineer. No such provision or instruction shall be effective
to assign to Owner or Engineer any duty or authority to supervise or direct the
performance of the Work, or any duty or authority to undertake responsibility
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inconsistent with the provisions of the part of the Contract Documents prepared by or for
Engineer.

3.03  Reporting and Resolving Discrepancies

A

B

. Reporting Discrepancies

1. Contractor’s Verification of Figures and Field Measurements: Before undertaking each
part of the Work, Contractor shall carefully study the Contract Documents, and check and
verify pertinent figures and dimensions therein, particularly with respect to applicable
field measurements. Contractor shall promptly report in writing to Engineer any conflict,
error, ambiguity, or discrepancy that Contractor discovers, or has actual knowledge of,
and shall not proceed with any Work affected thereby until the conflict, error, ambiguity,
or discrepancy is resolved by a clarification or interpretation by Engineer, or by an
amendment or supplement to the Contract issued pursuant to Paragraph 11.01.

2. Contractor’s Review of Contract Documents: If, before or during the performance of the
Work, Contractor discovers any conflict, error, ambiguity, or discrepancy within the
Contract Documents, or between the Contract Documents and (a) any applicable Law or
Regulation, (b) actual field conditions, (c) any standard specification, manual, reference
standard, or code, or (d) any instruction of any Supplier, then Contractor shall promptly
report it to Engineer in writing. Contractor shall not proceed with the Work affected
thereby (except in an emergency as required by Paragraph 7.15) until the conflict, error,
ambiguity, or discrepancy is resolved, by a clarification or interpretation by Engineer, or
by an amendment or supplement to the Contract issued pursuant to Paragraph 11.01.

3. Contractor shall not be liable to Owner or Engineer for failure to report any conflict, error,
ambiguity, or discrepancy in the Contract Documents unless Contractor had actual
knowledge thereof.

. Resolving Discrepancies

1. Except as may be otherwise specifically stated in the Contract Documents, the provisions
of the part of the Contract Documents prepared by or for Engineer take precedence in
resolving any conflict, error, ambiguity, or discrepancy between such provisions of the
Contract Documents and:

a. the provisions of any standard specification, manual, reference standard, or code, or
the instruction of any Supplier (whether or not specifically incorporated by reference
as a Contract Document); or

b. the provisions of any Laws or Regulations applicable to the performance of the Work
(unless such an interpretation of the provisions of the Contract Documents would
result in violation of such Law or Regulation).

3.04 Requirements of the Contract Documents

A.

During the performance of the Work and until final payment, Contractor and Owner shall
submit to the Engineer in writing all matters in question concerning the requirements of the
Contract Documents (sometimes referred to as requests for information or interpretation—
RFls), or relating to the acceptability of the Work under the Contract Documents, as soon as
possible after such matters arise. Engineer will be the initial interpreter of the requirements
of the Contract Documents, and judge of the acceptability of the Work.
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3.05

B.

Engineer will, with reasonable promptness, render a written clarification, interpretation, or
decision on the issue submitted, or initiate an amendment or supplement to the Contract
Documents. Engineer’s written clarification, interpretation, or decision will be final and
binding on Contractor, unless it appeals by submitting a Change Proposal, and on Owner,
unless it appeals by filing a Claim.

If a submitted matter in question concerns terms and conditions of the Contract Documents
that do not involve (1) the performance or acceptability of the Work under the Contract
Documents, (2) the design (as set forth in the Drawings, Specifications, or otherwise), or (3)
other engineering or technical matters, then Engineer will promptly notify Owner and
Contractor in writing that Engineer is unable to provide a decision or interpretation. If Owner
and Contractor are unable to agree on resolution of such a matter in question, either party
may pursue resolution as provided in Article 12.

Reuse of Documents

A.

Contractor and its Subcontractors and Suppliers shall not:

1. have or acquire any title to or ownership rights in any of the Drawings, Specifications, or
other documents (or copies of any thereof) prepared by or bearing the seal of Engineer
or its consultants, including electronic media versions, or reuse any such Drawings,
Specifications, other documents, or copies thereof on extensions of the Project or any
other project without written consent of Owner and Engineer and specific written
verification or adaptation by Engineer; or

2. have or acquire any title or ownership rights in any other Contract Documents, reuse any
such Contract Documents for any purpose without Owner’s express written consent, or
violate any copyrights pertaining to such Contract Documents.

The prohibitions of this Paragraph 3.05 will survive final payment, or termination of the
Contract. Nothing herein precludes Contractor from retaining copies of the Contract
Documents for record purposes.

ARTICLE 4—COMMENCEMENT AND PROGRESS OF THE WORK

4.01

4.02

4.03

Commencement of Contract Times; Notice to Proceed

A

The Contract Times will commence to run on the 30th day after the Effective Date of the
Contract or, if a Notice to Proceed is given, on the day indicated in the Notice to Proceed. A
Notice to Proceed may be given at any time within 30 days after the Effective Date of the
Contract. In no event will the Contract Times commence to run later than the 60th day after
the day of Bid opening or the 30th day after the Effective Date of the Contract, whichever
date is earlier.

Starting the Work

A.

Contractor shall start to perform the Work on the date when the Contract Times commence
to run. No Work may be done at the Site prior to such date.

Reference Points

A.

Owner shall provide engineering surveys to establish reference points for construction which
in Engineer’s judgment are necessary to enable Contractor to proceed with the Work.
Contractor shall be responsible for laying out the Work, shall protect and preserve the
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established reference points and property monuments, and shall make no changes or
relocations without the prior written approval of Owner. Contractor shall report to Engineer
whenever any reference point or property monument is lost or destroyed or requires
relocation because of necessary changes in grades or locations, and shall be responsible for
the accurate replacement or relocation of such reference points or property monuments by
professionally qualified personnel.

4.04  Progress Schedule

A.

Contractor shall adhere to the Progress Schedule established in accordance with
Paragraph 2.05 as it may be adjusted from time to time as provided below.

1. Contractor shall submit to Engineer for acceptance (to the extent indicated in
Paragraph 2.05) proposed adjustments in the Progress Schedule that will not result in
changing the Contract Times.

2. Proposed adjustments in the Progress Schedule that will change the Contract Times must
be submitted in accordance with the requirements of Article 11.

Contractor shall carry on the Work and adhere to the Progress Schedule during all disputes or
disagreements with Owner. No Work will be delayed or postponed pending resolution of any
disputes or disagreements, or during any appeal process, except as permitted by
Paragraph 16.04, or as Owner and Contractor may otherwise agree in writing.

4.05 Delays in Contractor’s Progress

A.

If Owner, Engineer, or anyone for whom Owner is responsible, delays, disrupts, or interferes
with the performance or progress of the Work, then Contractor shall be entitled to an
equitable adjustment in Contract Price or Contract Times.

Contractor shall not be entitled to an adjustment in Contract Price or Contract Times for delay,
disruption, or interference caused by or within the control of Contractor. Delay, disruption,
and interference attributable to and within the control of a Subcontractor or Supplier shall be
deemed to be within the control of Contractor.

If Contractor’s performance or progress is delayed, disrupted, or interfered with by
unanticipated causes not the fault of and beyond the control of Owner, Contractor, and those
for which they are responsible, then Contractor shall be entitled to an equitable adjustment
in Contract Times. Such an adjustment will be Contractor’s sole and exclusive remedy for the
delays, disruption, and interference described in this paragraph. Causes of delay, disruption,
or interference that may give rise to an adjustment in Contract Times under this paragraph
include but are not limited to the following:

1. Severe and unavoidable natural catastrophes such as fires, floods, epidemics, and
earthquakes;

2. Abnormal weather conditions;

3. Acts orfailures to act of third-party utility owners or other third-party entities (other than
those third-party utility owners or other third-party entities performing other work at or
adjacent to the Site as arranged by or under contract with Owner, as contemplated in
Article 8); and

4. Acts of war or terrorism.
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D. Contractor’s entitlement to an adjustment of Contract Times or Contract Price is limited as

follows:

1. Contractor’s entitlement to an adjustment of the Contract Times is conditioned on the
delay, disruption, or interference adversely affecting an activity on the critical path to
completion of the Work, as of the time of the delay, disruption, or interference.

2. Contractor shall not be entitled to an adjustment in Contract Price for any delay,
disruption, or interference if such delay is concurrent with a delay, disruption, or
interference caused by or within the control of Contractor. Such a concurrent delay by
Contractor shall not preclude an adjustment of Contract Times to which Contractor is
otherwise entitled.

3. Adjustments of Contract Times or Contract Price are subject to the provisions of
Article 11.

Each Contractor request or Change Proposal seeking an increase in Contract Times or Contract
Price must be supplemented by supporting data that sets forth in detail the following:

1. The circumstances that form the basis for the requested adjustment;

2. The date upon which each cause of delay, disruption, or interference began to affect the
progress of the Work;

3. The date upon which each cause of delay, disruption, or interference ceased to affect the
progress of the Work;

4. The number of days’ increase in Contract Times claimed as a consequence of each such
cause of delay, disruption, or interference; and

5. The impact on Contract Price, in accordance with the provisions of Paragraph 11.07.

Contractor shall also furnish such additional supporting documentation as Owner or Engineer
may require including, where appropriate, a revised progress schedule indicating all the
activities affected by the delay, disruption, or interference, and an explanation of the effect
of the delay, disruption, or interference on the critical path to completion of the Work.

Delays, disruption, and interference to the performance or progress of the Work resulting
from the existence of a differing subsurface or physical condition, an Underground Facility
that was not shown or indicated by the Contract Documents, or not shown or indicated with
reasonable accuracy, and those resulting from Hazardous Environmental Conditions, are
governed by Article 5, together with the provisions of Paragraphs 4.05.D and 4.05.E.

Paragraph 8.03 addresses delays, disruption, and interference to the performance or progress
of the Work resulting from the performance of certain other work at or adjacent to the Site.

ARTICLE 5—SITE; SUBSURFACE AND PHYSICAL CONDITIONS; HAZARDOUS ENVIRONMENTAL
CONDITIONS

5.01

Availability of Lands

A. Owner shall furnish the Site. Owner shall notify Contractor in writing of any encumbrances or

restrictions not of general application but specifically related to use of the Site with which
Contractor must comply in performing the Work.
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B. Upon reasonable written request, Owner shall furnish Contractor with a current statement of
record legal title and legal description of the lands upon which permanent improvements are
to be made and Owner’s interest therein as necessary for giving notice of or filing a mechanic’s
or construction lien against such lands in accordance with applicable Laws and Regulations.

C. Contractor shall provide for all additional lands and access thereto that may be required for
temporary construction facilities or storage of materials and equipment.

5.02  Use of Site and Other Areas
A. Limitation on Use of Site and Other Areas

1. Contractor shall confine construction equipment, temporary construction facilities, the
storage of materials and equipment, and the operations of workers to the Site, adjacent
areas that Contractor has arranged to use through construction easements or otherwise,
and other adjacent areas permitted by Laws and Regulations, and shall not unreasonably
encumber the Site and such other adjacent areas with construction equipment or other
materials or equipment. Contractor shall assume full responsibility for (a) damage to the
Site; (b) damage to any such other adjacent areas used for Contractor’s operations; (c)
damage to any other adjacent land or areas, or to improvements, structures, utilities, or
similar facilities located at such adjacent lands or areas; and (d) for injuries and losses
sustained by the owners or occupants of any such land or areas; provided that such
damage or injuries result from the performance of the Work or from other actions or
conduct of the Contractor or those for which Contractor is responsible.

2. If a damage or injury claim is made by the owner or occupant of any such land or area
because of the performance of the Work, or because of other actions or conduct of the
Contractor or those for which Contractor is responsible, Contractor shall (a) take
immediate corrective or remedial action as required by Paragraph 7.13, or otherwise; (b)
promptly attempt to settle the claim as to all parties through negotiations with such
owner or occupant, or otherwise resolve the claim by arbitration or other dispute
resolution proceeding, or in a court of competent jurisdiction; and (c) to the fullest extent
permitted by Laws and Regulations, indemnify and hold harmless Owner and Engineer,
and the officers, directors, members, partners, employees, agents, consultants and
subcontractors of each and any of them, from and against any such claim, and against all
costs, losses, and damages (including but not limited to all fees and charges of engineers,
architects, attorneys, and other professionals and all court or arbitration or other dispute
resolution costs) arising out of or relating to any claim or action, legal or equitable,
brought by any such owner or occupant against Owner, Engineer, or any other party
indemnified hereunder to the extent caused directly or indirectly, in whole or in part by,
or based upon, Contractor’s performance of the Work, or because of other actions or
conduct of the Contractor or those for which Contractor is responsible.

B. Removal of Debris During Performance of the Work: During the progress of the Work the
Contractor shall keep the Site and other adjacent areas free from accumulations of waste
materials, rubbish, and other debris. Removal and disposal of such waste materials, rubbish,
and other debris will conform to applicable Laws and Regulations.

C. Cleaning: Prior to Substantial Completion of the Work Contractor shall clean the Site and the
Work and make it ready for utilization by Owner. At the completion of the Work Contractor
shall remove from the Site and adjacent areas all tools, appliances, construction equipment
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and machinery, and surplus materials and shall restore to original condition all property not
designated for alteration by the Contract Documents.

D. Loading of Structures: Contractor shall not load nor permit any part of any structure to be
loaded in any manner that will endanger the structure, nor shall Contractor subject any part
of the Work or adjacent structures or land to stresses or pressures that will endanger them.

5.03  Subsurface and Physical Conditions
A. Reports and Drawings: The Supplementary Conditions identify:

1. Those reports of explorations and tests of subsurface conditions at or adjacent to the Site
that contain Technical Data;

2. Those drawings of existing physical conditions at or adjacent to the Site, including those
drawings depicting existing surface or subsurface structures at or adjacent to the Site
(except Underground Facilities), that contain Technical Data; and

3. Technical Data contained in such reports and drawings.

B. Underground Facilities: Underground Facilities are shown or indicated on the Drawings,
pursuant to Paragraph 5.05, and not in the drawings referred to in Paragraph 5.03.A.
Information and data regarding the presence or location of Underground Facilities are not
intended to be categorized, identified, or defined as Technical Data.

C. Reliance by Contractor on Technical Data: Contractor may rely upon the accuracy of the
Technical Data expressly identified in the Supplementary Conditions with respect to such
reports and drawings, but such reports and drawings are not Contract Documents. If no such
express identification has been made, then Contractor may rely upon the accuracy of the
Technical Data as defined in Paragraph 1.01.A.46.b.

D. Limitations of Other Data and Documents: Except for such reliance on Technical Data,
Contractor may not rely upon or make any claim against Owner or Engineer, or any of their
officers, directors, members, partners, employees, agents, consultants, or subcontractors,
with respect to:

1. the completeness of such reports and drawings for Contractor’s purposes, including, but
not limited to, any aspects of the means, methods, techniques, sequences, and
procedures of construction to be employed by Contractor, and safety precautions and
programs incident thereto;

2. otherdata, interpretations, opinions, and information contained in such reports or shown
or indicated in such drawings;

3. the contents of other Site-related documents made available to Contractor, such as
record drawings from other projects at or adjacent to the Site, or Owner’s archival
documents concerning the Site; or

4. any Contractor interpretation of or conclusion drawn from any Technical Data or any such
other data, interpretations, opinions, or information.
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5.04

Differing Subsurface or Physical Conditions

A. Notice by Contractor: If Contractor believes that any subsurface or physical condition that is

uncovered or revealed at the Site:

1. is of such a nature as to establish that any Technical Data on which Contractor is entitled
to rely as provided in Paragraph 5.03 is materially inaccurate;

2. is of such a nature as to require a change in the Drawings or Specifications;
3. differs materially from that shown or indicated in the Contract Documents; or

4. isof an unusual nature, and differs materially from conditions ordinarily encountered and
generally recognized as inherent in work of the character provided for in the Contract
Documents;

then Contractor shall, promptly after becoming aware thereof and before further disturbing
the subsurface or physical conditions or performing any Work in connection therewith (except
in an emergency as required by Paragraph 7.15), notify Owner and Engineer in writing about
such condition. Contractor shall not further disturb such condition or perform any Work in
connection therewith (except with respect to an emergency) until receipt of a written
statement permitting Contractor to do so.

Engineer’s Review: After receipt of written notice as required by the preceding paragraph,
Engineer will promptly review the subsurface or physical condition in question; determine
whether it is necessary for Owner to obtain additional exploration or tests with respect to the
condition; conclude whether the condition falls within any one or more of the differing site
condition categories in Paragraph 5.04.A; obtain any pertinent cost or schedule information
from Contractor; prepare recommendations to Owner regarding the Contractor’s resumption
of Work in connection with the subsurface or physical condition in question and the need for
any change in the Drawings or Specifications; and advise Owner in writing of Engineer’s
findings, conclusions, and recommendations.

Owner’s Statement to Contractor Regarding Site Condition: After receipt of Engineer’s written
findings, conclusions, and recommendations, Owner shall issue a written statement to
Contractor (with a copy to Engineer) regarding the subsurface or physical condition in
guestion, addressing the resumption of Work in connection with such condition, indicating
whether any change in the Drawings or Specifications will be made, and adopting or rejecting
Engineer’s written findings, conclusions, and recommendations, in whole or in part.

Early Resumption of Work: If at any time Engineer determines that Work in connection with
the subsurface or physical condition in question may resume prior to completion of Engineer’s
review or Owner’s issuance of its statement to Contractor, because the condition in question
has been adequately documented, and analyzed on a preliminary basis, then the Engineer
may at its discretion instruct Contractor to resume such Work.

Possible Price and Times Adjustments

1. Contractor shall be entitled to an equitable adjustment in Contract Price or Contract
Times, to the extent that the existence of a differing subsurface or physical condition, or
any related delay, disruption, or interference, causes an increase or decrease in
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Contractor’s cost of, or time required for, performance of the Work; subject, however, to
the following:

a. Such condition must fall within any one or more of the categories described in
Paragraph 5.04.A;

b. With respect to Work that is paid for on a unit price basis, any adjustment in Contract
Price will be subject to the provisions of Paragraph 13.03; and,

c. Contractor’s entitlement to an adjustment of the Contract Times is subject to the
provisions of Paragraphs 4.05.D and 4.05.E.

Contractor shall not be entitled to any adjustment in the Contract Price or Contract Times
with respect to a subsurface or physical condition if:

a. Contractor knew of the existence of such condition at the time Contractor made a
commitment to Owner with respect to Contract Price and Contract Times by the
submission of a Bid or becoming bound under a negotiated contract, or otherwise;

b. The existence of such condition reasonably could have been discovered or revealed
as a result of any examination, investigation, exploration, test, or study of the Site
and contiguous areas expressly required by the Bidding Requirements or Contract
Documents to be conducted by or for Contractor prior to Contractor’s making such
commitment; or

c. Contractor failed to give the written notice required by Paragraph 5.04.A.

If Owner and Contractor agree regarding Contractor’s entitlement to and the amount or
extent of any adjustment in the Contract Price or Contract Times, then any such
adjustment will be set forth in a Change Order.

Contractor may submit a Change Proposal regarding its entitlement to or the amount or
extent of any adjustment in the Contract Price or Contract Times, no later than 30 days
after Owner’s issuance of the Owner’s written statement to Contractor regarding the
subsurface or physical condition in question.

Underground Facilities; Hazardous Environmental Conditions: Paragraph 5.05 governs rights

and

responsibilities regarding the presence or location of Underground Facilities.

Paragraph 5.06 governs rights and responsibilities regarding Hazardous Environmental
Conditions. The provisions of Paragraphs 5.03 and 5.04 are not applicable to the presence or
location of Underground Facilities, or to Hazardous Environmental Conditions.

5.05 Underground Facilities

A.

Contractor’s Responsibilities: Unless it is otherwise expressly provided in the Supplementary
Conditions, the cost of all of the following are included in the Contract Price, and Contractor
shall have full responsibility for:

1.

reviewing and checking all information and data regarding existing Underground Facilities
at the Site;

complying with applicable state and local utility damage prevention Laws and
Regulations;
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3. verifying the actual location of those Underground Facilities shown or indicated in the
Contract Documents as being within the area affected by the Work, by exposing such
Underground Facilities during the course of construction;

4. coordination of the Work with the owners (including Owner) of such Underground
Facilities, during construction; and

5. the safety and protection of all existing Underground Facilities at the Site, and repairing
any damage thereto resulting from the Work.

B. Notice by Contractor: If Contractor believes that an Underground Facility that is uncovered or
revealed at the Site was not shown or indicated on the Drawings, or was not shown or
indicated on the Drawings with reasonable accuracy, then Contractor shall, promptly after
becoming aware thereof and before further disturbing conditions affected thereby or
performing any Work in connection therewith (except in an emergency as required by
Paragraph 7.15), notify Owner and Engineer in writing regarding such Underground Facility.

C. Engineer’s Review: Engineer will:

1. promptly review the Underground Facility and conclude whether such Underground
Facility was not shown or indicated on the Drawings, or was not shown or indicated with
reasonable accuracy;

2. identify and communicate with the owner of the Underground Facility; prepare
recommendations to Owner (and if necessary issue any preliminary instructions to
Contractor) regarding the Contractor’s resumption of Work in connection with the
Underground Facility in question;

3. obtain any pertinent cost or schedule information from Contractor; determine the extent,
if any, to which a change is required in the Drawings or Specifications to reflect and
document the consequences of the existence or location of the Underground Facility; and

4. advise Owner in writing of Engineer’s findings, conclusions, and recommendations.

During such time, Contractor shall be responsible for the safety and protection of such
Underground Facility.

D. Owner’s Statement to Contractor Regarding Underground Facility: After receipt of Engineer’s
written findings, conclusions, and recommendations, Owner shall issue a written statement
to Contractor (with a copy to Engineer) regarding the Underground Facility in question
addressing the resumption of Work in connection with such Underground Facility, indicating
whether any change in the Drawings or Specifications will be made, and adopting or rejecting
Engineer’s written findings, conclusions, and recommendations in whole or in part.

E. Early Resumption of Work: If at any time Engineer determines that Work in connection with
the Underground Facility may resume prior to completion of Engineer’s review or Owner’s
issuance of its statement to Contractor, because the Underground Facility in question and
conditions affected by its presence have been adequately documented, and analyzed on a
preliminary basis, then the Engineer may at its discretion instruct Contractor to resume such
Work.

F. Possible Price and Times Adjustments

1. Contractor shall be entitled to an equitable adjustment in the Contract Price or Contract
Times, to the extent that any existing Underground Facility at the Site that was not shown
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or indicated on the Drawings, or was not shown or indicated with reasonable accuracy,
or any related delay, disruption, or interference, causes an increase or decrease in
Contractor’s cost of, or time required for, performance of the Work; subject, however, to
the following:

a. With respect to Work that is paid for on a unit price basis, any adjustment in Contract
Price will be subject to the provisions of Paragraph 13.03;

b. Contractor’s entitlement to an adjustment of the Contract Times is subject to the
provisions of Paragraphs 4.05.D and 4.05.E; and

c. Contractor gave the notice required in Paragraph 5.05.B.

2. If Owner and Contractor agree regarding Contractor’s entitlement to and the amount or
extent of any adjustment in the Contract Price or Contract Times, then any such
adjustment will be set forth in a Change Order.

3. Contractor may submit a Change Proposal regarding its entitlement to or the amount or
extent of any adjustment in the Contract Price or Contract Times, no later than 30 days
after Owner’s issuance of the Owner’s written statement to Contractor regarding the
Underground Facility in question.

4. The information and data shown or indicated on the Drawings with respect to existing
Underground Facilities at the Site is based on information and data (a) furnished by the
owners of such Underground Facilities, or by others, (b) obtained from available records,
or (c) gathered in an investigation conducted in accordance with the current edition of
ASCE 38, Standard Guideline for the Collection and Depiction of Existing Subsurface Utility
Data, by the American Society of Civil Engineers. If such information or data is incorrect
or incomplete, Contractor’s remedies are limited to those set forth in this
Paragraph 5.05.F.

5.06  Hazardous Environmental Conditions at Site
A. Reports and Drawings: The Supplementary Conditions identify:

1. those reports known to Owner relating to Hazardous Environmental Conditions that have
been identified at or adjacent to the Site;

2. drawings known to Owner relating to Hazardous Environmental Conditions that have
been identified at or adjacent to the Site; and

3. Technical Data contained in such reports and drawings.

B. Reliance by Contractor on Technical Data Authorized: Contractor may rely upon the accuracy
of the Technical Data expressly identified in the Supplementary Conditions with respect to
such reports and drawings, but such reports and drawings are not Contract Documents. If no
such express identification has been made, then Contractor may rely on the accuracy of the
Technical Data as defined in Paragraph 1.01.A.46.b. Except for such reliance on Technical
Data, Contractor may not rely upon or make any claim against Owner or Engineer, or any of
their officers, directors, members, partners, employees, agents, consultants, or
subcontractors, with respect to:

1. the completeness of such reports and drawings for Contractor’s purposes, including, but
not limited to, any aspects of the means, methods, techniques, sequences and procedures
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of construction to be employed by Contractor, and safety precautions and programs
incident thereto;

2. otherdata, interpretations, opinions, and information contained in such reports or shown
or indicated in such drawings; or

3. any Contractor interpretation of or conclusion drawn from any Technical Data or any such
other data, interpretations, opinions or information.

Contractor shall not be responsible for removing or remediating any Hazardous
Environmental Condition encountered, uncovered, or revealed at the Site unless such
removal or remediation is expressly identified in the Contract Documents to be within the
scope of the Work.

Contractor shall be responsible for controlling, containing, and duly removing all Constituents
of Concern brought to the Site by Contractor, Subcontractors, Suppliers, or anyone else for
whom Contractor is responsible, and for any associated costs; and for the costs of removing
and remediating any Hazardous Environmental Condition created by the presence of any such
Constituents of Concern.

If Contractor encounters, uncovers, or reveals a Hazardous Environmental Condition whose
removal or remediation is not expressly identified in the Contract Documents as being within
the scope of the Work, or if Contractor or anyone for whom Contractor is responsible creates
a Hazardous Environmental Condition, then Contractor shall immediately: (1) secure or
otherwise isolate such condition; (2) stop all Work in connection with such condition and in
any area affected thereby (except in an emergency as required by Paragraph 7.15); and (3)
notify Owner and Engineer (and promptly thereafter confirm such notice in writing). Owner
shall promptly consult with Engineer concerning the necessity for Owner to retain a qualified
expert to evaluate such condition or take corrective action, if any. Promptly after consulting
with Engineer, Owner shall take such actions as are necessary to permit Owner to timely
obtain required permits and provide Contractor the written notice required by
Paragraph 5.06.F. If Contractor or anyone for whom Contractor is responsible created the
Hazardous Environmental Condition in question, then Owner may remove and remediate the
Hazardous Environmental Condition, and impose a set-off against payments to account for
the associated costs.

Contractor shall not resume Work in connection with such Hazardous Environmental
Condition or in any affected area until after Owner has obtained any required permits related
thereto, and delivered written notice to Contractor either (1) specifying that such condition
and any affected area is or has been rendered safe for the resumption of Work, or (2)
specifying any special conditions under which such Work may be resumed safely.

If Owner and Contractor cannot agree as to entitlement to or on the amount or extent, if any,
of any adjustment in Contract Price or Contract Times, as a result of such Work stoppage, such
special conditions under which Work is agreed to be resumed by Contractor, or any costs or
expenses incurred in response to the Hazardous Environmental Condition, then within 30
days of Owner’s written notice regarding the resumption of Work, Contractor may submit a
Change Proposal, or Owner may impose a set-off. Entitlement to any such adjustment is
subject to the provisions of Paragraphs 4.05.D, 4.05.E, 11.07, and 11.08.

If, after receipt of such written notice, Contractor does not agree to resume such Work based
on a reasonable belief it is unsafe, or does not agree to resume such Work under such special
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conditions, then Owner may order the portion of the Work that is in the area affected by such
condition to be deleted from the Work, following the contractual change procedures in
Article 11. Owner may have such deleted portion of the Work performed by Owner’s own
forces or others in accordance with Article 8.

To the fullest extent permitted by Laws and Regulations, Owner shall indemnify and hold
harmless Contractor, Subcontractors, and Engineer, and the officers, directors, members,
partners, employees, agents, consultants, and subcontractors of each and any of them, from
and against all claims, costs, losses, and damages (including but not limited to all fees and
charges of engineers, architects, attorneys, and other professionals, and all court, arbitration,
or other dispute resolution costs) arising out of or relating to a Hazardous Environmental
Condition, provided that such Hazardous Environmental Condition (1) was not shown or
indicated in the Drawings, Specifications, or other Contract Documents, identified as
Technical Data entitled to limited reliance pursuant to Paragraph 5.06.B, or identified in the
Contract Documents to be included within the scope of the Work, and (2) was not created by
Contractor or by anyone for whom Contractor is responsible. Nothing in this Paragraph 5.06.1
obligates Owner to indemnify any individual or entity from and against the consequences of
that individual’s or entity’s own negligence.

To the fullest extent permitted by Laws and Regulations, Contractor shall indemnify and hold
harmless Owner and Engineer, and the officers, directors, members, partners, employees,
agents, consultants, and subcontractors of each and any of them, from and against all claims,
costs, losses, and damages (including but not limited to all fees and charges of engineers,
architects, attorneys, and other professionals and all court or arbitration or other dispute
resolution costs) arising out of or relating to the failure to control, contain, or remove a
Constituent of Concern brought to the Site by Contractor or by anyone for whom Contractor
is responsible, or to a Hazardous Environmental Condition created by Contractor or by anyone
for whom Contractor is responsible. Nothing in this Paragraph 5.06.) obligates Contractor to
indemnify any individual or entity from and against the consequences of that individual’s or
entity’s own negligence.

The provisions of Paragraphs 5.03, 5.04, and 5.05 do not apply to the presence of Constituents
of Concern or to a Hazardous Environmental Condition uncovered or revealed at the Site.

ARTICLE 6—BONDS AND INSURANCE

6.01  Performance, Payment, and Other Bonds

A. Contractor shall furnish a performance bond and a payment bond, each in an amount at least

C.

equal to the Contract Price, as security for the faithful performance and payment of
Contractor’s obligations under the Contract. These bonds must remain in effect until one year
after the date when final payment becomes due or until completion of the correction period
specified in Paragraph 15.08, whichever is later, except as provided otherwise by Laws or
Regulations, the terms of a prescribed bond form, the Supplementary Conditions, or other
provisions of the Contract.

Contractor shall also furnish such other bonds (if any) as are required by the Supplementary
Conditions or other provisions of the Contract.

All bonds must be in the form included in the Bidding Documents or otherwise specified by
Owner prior to execution of the Contract, except as provided otherwise by Laws or
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6.02

Regulations, and must be issued and signed by a surety named in “Companies Holding
Certificates of Authority as Acceptable Sureties on Federal Bonds and as Acceptable
Reinsuring Companies” as published in Department Circular 570 (as amended and
supplemented) by the Bureau of the Fiscal Service, U.S. Department of the Treasury. A bond
signed by an agent or attorney-in-fact must be accompanied by a certified copy of that
individual’s authority to bind the surety. The evidence of authority must show that it is
effective on the date the agent or attorney-in-fact signed the accompanying bond.

D. Contractor shall obtain the required bonds from surety companies that are duly licensed or
authorized, in the state or jurisdiction in which the Project is located, to issue bonds in the
required amounts.

E. Ifthe surety on a bond furnished by Contractor is declared bankrupt or becomes insolvent, or
the surety ceases to meet the requirements above, then Contractor shall promptly notify
Owner and Engineer in writing and shall, within 20 days after the event giving rise to such
notification, provide another bond and surety, both of which must comply with the bond and
surety requirements above.

F. If Contractor has failed to obtain a required bond, Owner may exclude the Contractor from
the Site and exercise Owner’s termination rights under Article 16.

G. Upon request to Owner from any Subcontractor, Supplier, or other person or entity claiming
to have furnished labor, services, materials, or equipment used in the performance of the
Work, Owner shall provide a copy of the payment bond to such person or entity.

H. Upon request to Contractor from any Subcontractor, Supplier, or other person or entity
claiming to have furnished labor, services, materials, or equipment used in the performance
of the Work, Contractor shall provide a copy of the payment bond to such person or entity.

Insurance—General Provisions

A. Owner and Contractor shall obtain and maintain insurance as required in this article and in
the Supplementary Conditions.

B. All insurance required by the Contract to be purchased and maintained by Owner or
Contractor shall be obtained from insurance companies that are duly licensed or authorized
in the state or jurisdiction in which the Project is located to issue insurance policies for the
required limits and coverages. Unless a different standard is indicated in the Supplementary
Conditions, all companies that provide insurance policies required under this Contract shall
have an A.M. Best rating of A-VII or better.

C. Alternative forms of insurance coverage, including but not limited to self-insurance and
“Occupational Accident and Excess Employer’s Indemnity Policies,” are not sufficient to meet
the insurance requirements of this Contract, unless expressly allowed in the Supplementary
Conditions.

D. Contractor shall deliver to Owner, with copies to each additional insured identified in the
Contract, certificates of insurance and endorsements establishing that Contractor has
obtained and is maintaining the policies and coverages required by the Contract. Upon
request by Owner or any other insured, Contractor shall also furnish other evidence of such
required insurance, including but not limited to copies of policies, documentation of
applicable self-insured retentions (if allowed) and deductibles, full disclosure of all relevant
exclusions, and evidence of insurance required to be purchased and maintained by
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Subcontractors or Suppliers. In any documentation furnished under this provision, Contractor,
Subcontractors, and Suppliers may block out (redact) (1) any confidential premium or pricing
information and (2) any wording specific to a project or jurisdiction other than those
applicable to this Contract.

Owner shall deliver to Contractor, with copies to each additional insured identified in the
Contract, certificates of insurance and endorsements establishing that Owner has obtained
and is maintaining the policies and coverages required of Owner by the Contract (if any). Upon
request by Contractor or any other insured, Owner shall also provide other evidence of such
required insurance (if any), including but not limited to copies of policies, documentation of
applicable self-insured retentions (if allowed) and deductibles, and full disclosure of all
relevant exclusions. In any documentation furnished under this provision, Owner may block
out (redact) (1) any confidential premium or pricing information and (2) any wording specific
to a project or jurisdiction other than those relevant to this Contract.

Failure of Owner or Contractor to demand such certificates or other evidence of the other
party’s full compliance with these insurance requirements, or failure of Owner or Contractor
to identify a deficiency in compliance from the evidence provided, will not be construed as a
waiver of the other party’s obligation to obtain and maintain such insurance.

In addition to the liability insurance required to be provided by Contractor, the Owner, at
Owner’s option, may purchase and maintain Owner’s own liability insurance. Owner’s liability
policies, if any, operate separately and independently from policies required to be provided
by Contractor, and Contractor cannot rely upon Owner’s liability policies for any of
Contractor’s obligations to the Owner, Engineer, or third parties.

Contractor shall require:

1. Subcontractors to purchase and maintain worker’s compensation, commercial general
liability, and other insurance that is appropriate for their participation in the Project, and
to name as additional insureds Owner and Engineer (and any other individuals or entities
identified in the Supplementary Conditions as additional insureds on Contractor’s liability
policies) on each Subcontractor’s commercial general liability insurance policy; and

2. Suppliers to purchase and maintain insurance that is appropriate for their participation in
the Project.

If either party does not purchase or maintain the insurance required of such party by the
Contract, such party shall notify the other party in writing of such failure to purchase prior to
the start of the Work, or of such failure to maintain prior to any change in the required
coverage.

If Contractor has failed to obtain and maintain required insurance, Contractor’s entitlement
to enter or remain at the Site will end immediately, and Owner may impose an appropriate
set-off against payment for any associated costs (including but not limited to the cost of
purchasing necessary insurance coverage), and exercise Owner’s termination rights under
Article 16.

Without prejudice to any other right or remedy, if a party has failed to obtain required
insurance, the other party may elect (but is in no way obligated) to obtain equivalent
insurance to protect such other party’s interests at the expense of the party who was required
to provide such coverage, and the Contract Price will be adjusted accordingly.
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Owner does not represent that insurance coverage and limits established in this Contract
necessarily will be adequate to protect Contractor or Contractor’s interests. Contractor is
responsible for determining whether such coverage and limits are adequate to protect its
interests, and for obtaining and maintaining any additional insurance that Contractor deems
necessary.

M. The insurance and insurance limits required herein will not be deemed as a limitation on

Contractor’s liability, or that of its Subcontractors or Suppliers, under the indemnities granted
to Owner and other individuals and entities in the Contract or otherwise.

All the policies of insurance required to be purchased and maintained under this Contract will
contain a provision or endorsement that the coverage afforded will not be canceled, or
renewal refused, until at least 10 days prior written notice has been given to the purchasing
policyholder. Within three days of receipt of any such written notice, the purchasing
policyholder shall provide a copy of the notice to each other insured and Engineer.

6.03 Contractor’s Insurance

A. Required Insurance: Contractor shall purchase and maintain Worker’'s Compensation,

C.

Commercial General Liability, and other insurance pursuant to the specific requirements of
the Supplementary Conditions.

General Provisions: The policies of insurance required by this Paragraph 6.03 as supplemented
must:

1. include at least the specific coverages required;

2. be written for not less than the limits provided, or those required by Laws or Regulations,
whichever is greater;

3. remain in effect at least until the Work is complete (as set forth in Paragraph 15.06.D),
and longer if expressly required elsewhere in this Contract, and at all times thereafter
when Contractor may be correcting, removing, or replacing defective Work as a warranty
or correction obligation, or otherwise, or returning to the Site to conduct other tasks
arising from the Contract;

4. apply with respect to the performance of the Work, whether such performance is by
Contractor, any Subcontractor or Supplier, or by anyone directly or indirectly employed
by any of them to perform any of the Work, or by anyone for whose acts any of them may
be liable; and

5. include all necessary endorsements to support the stated requirements.

Additional Insureds: The Contractor's commercial general liability, automobile liability,
employer’s liability, umbrella or excess, pollution liability, and unmanned aerial vehicle
liability policies, if required by this Contract, must:

1. include and list as additional insureds Owner and Engineer, and any individuals or entities
identified as additional insureds in the Supplementary Conditions;

2. include coverage for the respective officers, directors, members, partners, employees,
and consultants of all such additional insureds;

3. afford primary coverage to these additional insureds for all claims covered thereby
(including as applicable those arising from both ongoing and completed operations);

EJCDC® C-700, Standard General Conditions of the Construction Contract.

Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,

and American Society of Civil Engineers. All rights reserved.
Page 24 of 70



6.04

6.05

4. not seek contribution from insurance maintained by the additional insured; and

5. as to commercial general liability insurance, apply to additional insureds with respect to
liability caused in whole or in part by Contractor’s acts or omissions, or the acts and
omissions of those working on Contractor’s behalf, in the performance of Contractor’s
operations.

Builder’s Risk and Other Property Insurance

A.

Builder’s Risk: Unless otherwise provided in the Supplementary Conditions, Contractor shall
purchase and maintain builder’s risk insurance upon the Work on a completed value basis, in
the amount of the Work’s full insurable replacement cost (subject to such deductible amounts
as may be provided in the Supplementary Conditions or required by Laws and Regulations).
The specific requirements applicable to the builder’s risk insurance are set forth in the
Supplementary Conditions.

Property Insurance for Facilities of Owner Where Work Will Occur: Owner is responsible for
obtaining and maintaining property insurance covering each existing structure, building, or
facility in which any part of the Work will occur, or to which any part of the Work will attach
or be adjoined. Such property insurance will be written on a special perils (all-risk) form, on a
replacement cost basis, providing coverage consistent with that required for the builder’s risk
insurance, and will be maintained until the Work is complete, as set forth in
Paragraph 15.06.D.

Property Insurance for Substantially Complete Facilities: Promptly after Substantial
Completion, and before actual occupancy or use of the substantially completed Work, Owner
will obtain property insurance for such substantially completed Work, and maintain such
property insurance at least until the Work is complete, as set forth in Paragraph 15.06.D. Such
property insurance will be written on a special perils (all-risk) form, on a replacement cost
basis, and provide coverage consistent with that required for the builder’s risk insurance. The
builder’s risk insurance may terminate upon written confirmation of Owner’s procurement of
such property insurance.

Partial Occupancy or Use by Owner: If Owner will occupy or use a portion or portions of the
Work prior to Substantial Completion of all the Work, as provided in Paragraph 15.04, then
Owner (directly, if it is the purchaser of the builder’s risk policy, or through Contractor) will
provide advance notice of such occupancy or use to the builder’s risk insurer, and obtain an
endorsement consenting to the continuation of coverage prior to commencing such partial
occupancy or use.

Insurance of Other Property; Additional Insurance: If the express insurance provisions of the
Contract do not require or address the insurance of a property item or interest, then the entity
or individual owning such property item will be responsible for insuring it. If Contractor elects
to obtain other special insurance to be included in or supplement the builder’s risk or property
insurance policies provided under this Paragraph 6.04, it may do so at Contractor’s expense.

Property Losses; Subrogation

A.

The builder’s risk insurance policy purchased and maintained in accordance with
Paragraph 6.04 (or an installation floater policy if authorized by the Supplementary
Conditions), will contain provisions to the effect that in the event of payment of any loss or
damage the insurer will have no rights of recovery against any insureds thereunder, or against
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Engineer or its consultants, or their officers, directors, members, partners, employees, agents,
consultants, or subcontractors.

1. Owner and Contractor waive all rights against each other and the respective officers,
directors, members, partners, employees, agents, consultants, and subcontractors of
each and any of them, for all losses and damages caused by, arising out of, or resulting
from any of the perils, risks, or causes of loss covered by such policies and any other
property insurance applicable to the Work; and, in addition, waive all such rights against
Engineer, its consultants, all individuals or entities identified in the Supplementary
Conditions as builder’s risk or installation floater insureds, and the officers, directors,
members, partners, employees, agents, consultants, and subcontractors of each and any
of them, under such policies for losses and damages so caused.

2. None of the above waivers extends to the rights that any party making such waiver may
have to the proceeds of insurance held by Owner or Contractor as trustee or fiduciary, or
otherwise payable under any policy so issued.

Any property insurance policy maintained by Owner covering any loss, damage, or
consequential loss to Owner’s existing structures, buildings, or facilities in which any part of
the Work will occur, or to which any part of the Work will attach or adjoin; to adjacent
structures, buildings, or facilities of Owner; or to part or all of the completed or substantially
completed Work, during partial occupancy or use pursuant to Paragraph 15.04, after
Substantial Completion pursuant to Paragraph 15.03, or after final payment pursuant to
Paragraph 15.06, will contain provisions to the effect that in the event of payment of any loss
or damage the insurer will have no rights of recovery against any insureds thereunder, or
against Contractor, Subcontractors, or Engineer, or the officers, directors, members, partners,
employees, agents, consultants, or subcontractors of each and any of them, and that the
insured is allowed to waive the insurer’s rights of subrogation in a written contract executed
prior to the loss, damage, or consequential loss.

1. Owner waives all rights against Contractor, Subcontractors, and Engineer, and the
officers, directors, members, partners, employees, agents, consultants and
subcontractors of each and any of them, for all losses and damages caused by, arising out
of, or resulting from fire or any of the perils, risks, or causes of loss covered by such
policies.

The waivers in this Paragraph 6.05 include the waiver of rights due to business interruption,
loss of use, or other consequential loss extending beyond direct physical loss or damage to
Owner’s property or the Work caused by, arising out of, or resulting from fire or other insured
peril, risk, or cause of loss.

Contractor shall be responsible for assuring that each Subcontract contains provisions
whereby the Subcontractor waives all rights against Owner, Contractor, all individuals or
entities identified in the Supplementary Conditions as insureds, the Engineer and its
consultants, and the officers, directors, members, partners, employees, agents, consultants,
and subcontractors of each and any of them, for all losses and damages caused by, arising out
of, relating to, or resulting from fire or other peril, risk, or cause of loss covered by builder’s
risk insurance, installation floater, and any other property insurance applicable to the Work.
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6.06

Receipt and Application of Property Insurance Proceeds

A. Anyinsured loss under the builder’s risk and other policies of property insurance required by

Paragraph 6.04 will be adjusted and settled with the named insured that purchased the policy.
Such named insured shall act as fiduciary for the other insureds, and give notice to such other
insureds that adjustment and settlement of a claimis in progress. Any other insured may state
its position regarding a claim for insured loss in writing within 15 days after notice of such
claim.

Proceeds for such insured losses may be made payable by the insurer either jointly to multiple
insureds, or to the named insured that purchased the policy in its own right and as fiduciary
for other insureds, subject to the requirements of any applicable mortgage clause. A named
insured receiving insurance proceeds under the builder’s risk and other policies of insurance
required by Paragraph 6.04 shall maintain such proceeds in a segregated account, and
distribute such proceeds in accordance with such agreement as the parties in interest may
reach, or as otherwise required under the dispute resolution provisions of this Contract or
applicable Laws and Regulations.

If no other special agreement is reached, Contractor shall repair or replace the damaged
Work, using allocated insurance proceeds.

ARTICLE 7—CONTRACTOR’S RESPONSIBILITIES

7.01

7.02

7.03

Contractor’s Means and Methods of Construction

A. Contractor shall be solely responsible for the means, methods, techniques, sequences, and

procedures of construction.

If the Contract Documents note, or Contractor determines, that professional engineering or
other design services are needed to carry out Contractor’s responsibilities for construction
means, methods, techniques, sequences, and procedures, or for Site safety, then Contractor
shall cause such services to be provided by a properly licensed design professional, at
Contractor’s expense. Such services are not Owner-delegated professional design services
under this Contract, and neither Owner nor Engineer has any responsibility with respect to
(1) Contractor’s determination of the need for such services, (2) the qualifications or licensing
of the design professionals retained or employed by Contractor, (3) the performance of such
services, or (4) any errors, omissions, or defects in such services.

Supervision and Superintendence

A. Contractor shall supervise, inspect, and direct the Work competently and efficiently, devoting

such attention thereto and applying such skills and expertise as may be necessary to perform
the Work in accordance with the Contract Documents.

At all times during the progress of the Work, Contractor shall assign a competent resident
superintendent who will not be replaced without written notice to Owner and Engineer
except under extraordinary circumstances.

Labor; Working Hours

A. Contractor shall provide competent, suitably qualified personnel to survey and lay out the

Work and perform construction as required by the Contract Documents. Contractor shall
maintain good discipline and order at the Site.
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B. Contractor shall be fully responsible to Owner and Engineer for all acts and omissions of
Contractor’s employees; of Suppliers and Subcontractors, and their employees; and of any
other individuals or entities performing or furnishing any of the Work, just as Contractor is
responsible for Contractor’s own acts and omissions.

C. Except as otherwise required for the safety or protection of persons or the Work or property
at the Site or adjacent thereto, and except as otherwise stated in the Contract Documents, all
Work at the Site will be performed during regular working hours, Monday through Friday.
Contractor will not perform Work on a Saturday, Sunday, or any legal holiday. Contractor may
perform Work outside regular working hours or on Saturdays, Sundays, or legal holidays only
with Owner’s written consent, which will not be unreasonably withheld.

7.04  Services, Materials, and Equipment

A. Unless otherwise specified in the Contract Documents, Contractor shall provide and assume
full responsibility for all services, materials, equipment, labor, transportation, construction
equipment and machinery, tools, appliances, fuel, power, light, heat, telephone, water,
sanitary facilities, temporary facilities, and all other facilities and incidentals necessary for the
performance, testing, start up, and completion of the Work, whether or not such items are
specifically called for in the Contract Documents.

B. All materials and equipment incorporated into the Work must be new and of good quality,
except as otherwise provided in the Contract Documents. All special warranties and
guarantees required by the Specifications will expressly run to the benefit of Owner. If
required by Engineer, Contractor shall furnish satisfactory evidence (including reports of
required tests) as to the source, kind, and quality of materials and equipment.

C. All materials and equipment must be stored, applied, installed, connected, erected,
protected, used, cleaned, and conditioned in accordance with instructions of the applicable
Supplier, except as otherwise may be provided in the Contract Documents.

7.05  “Or Equals”

A. Contractor’s Request; Governing Criteria: Whenever an item of equipment or material is
specified or described in the Contract Documents by using the names of one or more
proprietary items or specific Suppliers, the Contract Price has been based upon Contractor
furnishing such item as specified. The specification or description of such an item is intended
to establish the type, function, appearance, and quality required. Unless the specification or
description contains or is followed by words reading that no like, equivalent, or “or equal”
item is permitted, Contractor may request that Engineer authorize the use of other items of
equipment or material, or items from other proposed Suppliers, under the circumstances
described below.

1. If Engineer in its sole discretion determines that an item of equipment or material
proposed by Contractor is functionally equal to that named and sufficiently similar so that
no change in related Work will be required, Engineer will deem it an “or equal” item. For
the purposes of this paragraph, a proposed item of equipment or material will be
considered functionally equal to an item so named if:

a. inthe exercise of reasonable judgment Engineer determines that the proposed item:

1) is at least equal in materials of construction, quality, durability, appearance,
strength, and design characteristics;
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7.06

2) will reliably perform at least equally well the function and achieve the results
imposed by the design concept of the completed Project as a functioning whole;

3) has a proven record of performance and availability of responsive service; and
4) is not objectionable to Owner.

b. Contractor certifies that, if the proposed item is approved and incorporated into the
Work:

1) there will be no increase in cost to the Owner or increase in Contract Times; and

2) the item will conform substantially to the detailed requirements of the item
named in the Contract Documents.

|”

B. Contractor’s Expense: Contractor shall provide all data in support of any proposed “or equa
item at Contractor’s expense.

C. Engineer’s Evaluation and Determination: Engineer will be allowed a reasonable time to
evaluate each “or-equal” request. Engineer may require Contractor to furnish additional data
about the proposed “or-equal” item. Engineer will be the sole judge of acceptability. No “or-
equal” item will be ordered, furnished, installed, or utilized until Engineer’s review is complete
and Engineer determines that the proposed item is an “or-equal,” which will be evidenced by
an approved Shop Drawing or other written communication. Engineer will advise Contractor
in writing of any negative determination.

|II

D. Effect of Engineer’s Determination: Neither approval nor denial of an “or-equal” request will
result in any change in Contract Price. The Engineer’s denial of an “or-equal” request will be
final and binding, and may not be reversed through an appeal under any provision of the
Contract.

E. Treatment as a Substitution Request: If Engineer determines that an item of equipment or
material proposed by Contractor does not qualify as an “or-equal” item, Contractor may
request that Engineer consider the item a proposed substitute pursuant to Paragraph 7.06.

Substitutes

A. Contractor’s Request; Governing Criteria: Unless the specification or description of an item of
equipment or material required to be furnished under the Contract Documents contains or is
followed by words reading that no substitution is permitted, Contractor may request that
Engineer authorize the use of other items of equipment or material under the circumstances
described below. To the extent possible such requests must be made before commencement
of related construction at the Site.

1. Contractor shall submit sufficient information as provided below to allow Engineer to
determine if the item of material or equipment proposed is functionally equivalent to that
named and an acceptable substitute therefor. Engineer will not accept requests for
review of proposed substitute items of equipment or material from anyone other than
Contractor.

2. The requirements for review by Engineer will be as set forth in Paragraph 7.06.B, as
supplemented by the Specifications, and as Engineer may decide is appropriate under the
circumstances.

EJCDC® C-700, Standard General Conditions of the Construction Contract.
Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.
Page 29 of 70



3. Contractor shall make written application to Engineer for review of a proposed substitute
item of equipment or material that Contractor seeks to furnish or use. The application:

a. will certify that the proposed substitute item will:

1) perform adequately the functions and achieve the results called for by the
general design;

2) be similar in substance to the item specified; and
3) be suited to the same use as the item specified.
b. will state:

1) the extent, if any, to which the use of the proposed substitute item will
necessitate a change in Contract Times;

2) whether use of the proposed substitute item in the Work will require a change in
any of the Contract Documents (or in the provisions of any other direct contract
with Owner for other work on the Project) to adapt the design to the proposed
substitute item; and

3) whether incorporation or use of the proposed substitute item in connection with
the Work is subject to payment of any license fee or royalty.

c. will identify:
1) all variations of the proposed substitute item from the item specified; and
2) available engineering, sales, maintenance, repair, and replacement services.

d. will contain an itemized estimate of all costs or credits that will result directly or
indirectly from use of such substitute item, including but not limited to changes in
Contract Price, shared savings, costs of redesign, and claims of other contractors
affected by any resulting change.

Engineer’s Evaluation and Determination: Engineer will be allowed a reasonable time to
evaluate each substitute request, and to obtain comments and direction from Owner.
Engineer may require Contractor to furnish additional data about the proposed substitute
item. Engineer will be the sole judge of acceptability. No substitute will be ordered, furnished,
installed, or utilized until Engineer’s review is complete and Engineer determines that the
proposed item is an acceptable substitute. Engineer’s determination will be evidenced by a
Field Order or a proposed Change Order accounting for the substitution itself and all related
impacts, including changes in Contract Price or Contract Times. Engineer will advise
Contractor in writing of any negative determination.

Special Guarantee: Owner may require Contractor to furnish at Contractor’s expense a special
performance guarantee or other surety with respect to any substitute.

Reimbursement of Engineer’s Cost: Engineer will record Engineer’s costs in evaluating a
substitute proposed or submitted by Contractor. Whether or not Engineer approves a
substitute so proposed or submitted by Contractor, Contractor shall reimburse Owner for the
reasonable charges of Engineer for evaluating each such proposed substitute. Contractor shall
also reimburse Owner for the reasonable charges of Engineer for making changes in the
Contract Documents (or in the provisions of any other direct contract with Owner) resulting
from the acceptance of each proposed substitute.
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7.07

Contractor’s Expense: Contractor shall provide all data in support of any proposed substitute
at Contractor’s expense.

Effect of Engineer’s Determination: If Engineer approves the substitution request, Contractor
shall execute the proposed Change Order and proceed with the substitution. The Engineer’s
denial of a substitution request will be final and binding, and may not be reversed through an
appeal under any provision of the Contract. Contractor may challenge the scope of
reimbursement costs imposed under Paragraph 7.06.D, by timely submittal of a Change
Proposal.

Concerning Subcontractors and Suppliers

A.

Contractor may retain Subcontractors and Suppliers for the performance of parts of the Work.
Such Subcontractors and Suppliers must be acceptable to Owner. The Contractor’s retention
of a Subcontractor or Supplier for the performance of parts of the Work will not relieve
Contractor’s obligation to Owner to perform and complete the Work in accordance with the
Contract Documents.

Contractor shall retain specific Subcontractors and Suppliers for the performance of
designated parts of the Work if required by the Contract to do so.

Subsequent to the submittal of Contractor’s Bid or final negotiation of the terms of the
Contract, Owner may not require Contractor to retain any Subcontractor or Supplier to furnish
or perform any of the Work against which Contractor has reasonable objection.

Prior to entry into any binding subcontract or purchase order, Contractor shall submit to
Owner the identity of the proposed Subcontractor or Supplier (unless Owner has already
deemed such proposed Subcontractor or Supplier acceptable during the bidding process or
otherwise). Such proposed Subcontractor or Supplier shall be deemed acceptable to Owner
unless Owner raises a substantive, reasonable objection within 5 days.

Owner may require the replacement of any Subcontractor or Supplier. Owner also may
require Contractor to retain specific replacements; provided, however, that Owner may not
require a replacement to which Contractor has a reasonable objection. If Contractor has
submitted the identity of certain Subcontractors or Suppliers for acceptance by Owner, and
Owner has accepted it (either in writing or by failing to make written objection thereto), then
Owner may subsequently revoke the acceptance of any such Subcontractor or Supplier so
identified solely on the basis of substantive, reasonable objection after due investigation.
Contractor shall submit an acceptable replacement for the rejected Subcontractor or
Supplier.

If Owner requires the replacement of any Subcontractor or Supplier retained by Contractor
to perform any part of the Work, then Contractor shall be entitled to an adjustment in
Contract Price or Contract Times, with respect to the replacement; and Contractor shall
initiate a Change Proposal for such adjustment within 30 days of Owner’s requirement of
replacement.

No acceptance by Owner of any such Subcontractor or Supplier, whether initially or as a
replacement, will constitute a waiver of the right of Owner to the completion of the Work in
accordance with the Contract Documents.
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7.08

On a monthly basis, Contractor shall submit to Engineer a complete list of all Subcontractors
and Suppliers having a direct contract with Contractor, and of all other Subcontractors and
Suppliers known to Contractor at the time of submittal.

Contractor shall be solely responsible for scheduling and coordinating the work of
Subcontractors and Suppliers.

The divisions and sections of the Specifications and the identifications of any Drawings do not
control Contractor in dividing the Work among Subcontractors or Suppliers, or in delineating
the Work to be performed by any specific trade.

All Work performed for Contractor by a Subcontractor or Supplier must be pursuant to an
appropriate contractual agreement that specifically binds the Subcontractor or Supplier to
the applicable terms and conditions of the Contract for the benefit of Owner and Engineer.

Owner may furnish to any Subcontractor or Supplier, to the extent practicable, information
about amounts paid to Contractor for Work performed for Contractor by the Subcontractor
or Supplier.

. Contractor shall restrict all Subcontractors and Suppliers from communicating with Engineer

or Owner, except through Contractor or in case of an emergency, or as otherwise expressly
allowed in this Contract.

Patent Fees and Royalties

A. Contractor shall pay all license fees and royalties and assume all costs incident to the use in

B.

C.

the performance of the Work or the incorporation in the Work of any invention, design,
process, product, or device which is the subject of patent rights or copyrights held by others.
If an invention, design, process, product, or device is specified in the Contract Documents for
use in the performance of the Work and if, to the actual knowledge of Owner or Engineer, its
use is subject to patent rights or copyrights calling for the payment of any license fee or
royalty to others, the existence of such rights will be disclosed in the Contract Documents.

To the fullest extent permitted by Laws and Regulations, Owner shall indemnify and hold
harmless Contractor, and its officers, directors, members, partners, employees, agents,
consultants, and subcontractors, from and against all claims, costs, losses, and damages
(including but not limited to all fees and charges of engineers, architects, attorneys, and other
professionals, and all court or arbitration or other dispute resolution costs) arising out of or
relating to any infringement of patent rights or copyrights incident to the use in the
performance of the Work or resulting from the incorporation in the Work of any invention,
design, process, product, or device specified in the Contract Documents, but not identified as
being subject to payment of any license fee or royalty to others required by patent rights or
copyrights.

To the fullest extent permitted by Laws and Regulations, Contractor shall indemnify and hold
harmless Owner and Engineer, and the officers, directors, members, partners, employees,
agents, consultants and subcontractors of each and any of them, from and against all claims,
costs, losses, and damages (including but not limited to all fees and charges of engineers,
architects, attorneys, and other professionals and all court or arbitration or other dispute
resolution costs) arising out of or relating to any infringement of patent rights or copyrights
incident to the use in the performance of the Work or resulting from the incorporation in the
Work of any invention, design, process, product, or device not specified in the Contract
Documents.
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7.09 Permits

A.

Unless otherwise provided in the Contract Documents, Contractor shall obtain and pay for all
construction permits, licenses, and certificates of occupancy. Owner shall assist Contractor,
when necessary, in obtaining such permits and licenses. Contractor shall pay all governmental
charges and inspection fees necessary for the prosecution of the Work which are applicable
at the time of the submission of Contractor’s Bid (or when Contractor became bound under a
negotiated contract). Owner shall pay all charges of utility owners for connections for
providing permanent service to the Work.

7.10 Taxes

A

Contractor shall pay all sales, consumer, use, and other similar taxes required to be paid by
Contractor in accordance with the Laws and Regulations of the place of the Project which are
applicable during the performance of the Work.

7.11  Laws and Regulations

A.

Contractor shall give all notices required by and shall comply with all Laws and Regulations
applicable to the performance of the Work. Neither Owner nor Engineer shall be responsible
for monitoring Contractor’s compliance with any Laws or Regulations.

If Contractor performs any Work or takes any other action knowing or having reason to know
that it is contrary to Laws or Regulations, Contractor shall bear all resulting costs and losses,
and shall indemnify and hold harmless Owner and Engineer, and the officers, directors,
members, partners, employees, agents, consultants, and subcontractors of each and any of
them, from and against all claims, costs, losses, and damages (including but not limited to all
fees and charges of engineers, architects, attorneys, and other professionals and all court or
arbitration or other dispute resolution costs) arising out of or relating to such Work or other
action. It is not Contractor’s responsibility to make certain that the Work described in the
Contract Documents is in accordance with Laws and Regulations, but this does not relieve
Contractor of its obligations under Paragraph 3.03.

Owner or Contractor may give written notice to the other party of any changes after the
submission of Contractor’s Bid (or after the date when Contractor became bound under a
negotiated contract) in Laws or Regulations having an effect on the cost or time of
performance of the Work, including but not limited to changes in Laws or Regulations having
an effect on procuring permits and on sales, use, value-added, consumption, and other similar
taxes. If Owner and Contractor are unable to agree on entitlement to or on the amount or
extent, if any, of any adjustment in Contract Price or Contract Times resulting from such
changes, then within 30 days of such written notice Contractor may submit a Change
Proposal, or Owner may initiate a Claim.

7.12 Record Documents

A

Contractor shall maintain in a safe place at the Site one printed record copy of all Drawings,
Specifications, Addenda, Change Orders, Work Change Directives, Field Orders, written
interpretations and clarifications, and approved Shop Drawings. Contractor shall keep such
record documents in good order and annotate them to show changes made during
construction. These record documents, together with all approved Samples, will be available
to Engineer for reference. Upon completion of the Work, Contractor shall deliver these record
documents to Engineer.
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7.13

Safety and Protection

A.

Contractor shall be solely responsible for initiating, maintaining, and supervising all safety
precautions and programs in connection with the Work. Such responsibility does not relieve
Subcontractors of their responsibility for the safety of persons or property in the performance
of their work, nor for compliance with applicable safety Laws and Regulations.

Contractor shall designate a qualified and experienced safety representative whose duties
and responsibilities are the prevention of Work-related accidents and the maintenance and
supervision of safety precautions and programs.

Contractor shall take all necessary precautions for the safety of, and shall provide the
necessary protection to prevent damage, injury, or loss to:

1. all persons on the Site or who may be affected by the Work;

2. allthe Work and materials and equipment to be incorporated therein, whether in storage
on or off the Site; and

3. other property at the Site or adjacent thereto, including trees, shrubs, lawns, walks,
pavements, roadways, structures, other work in progress, utilities, and Underground
Facilities not designated for removal, relocation, or replacement in the course of
construction.

All damage, injury, or loss to any property referred to in Paragraph 7.13.C.2 or 7.13.C.3
caused, directly or indirectly, in whole or in part, by Contractor, any Subcontractor, Supplier,
or any other individual or entity directly or indirectly employed by any of them to perform
any of the Work, or anyone for whose acts any of them may be liable, shall be remedied by
Contractor at its expense (except damage or loss attributable to the fault of Drawings or
Specifications or to the acts or omissions of Owner or Engineer or anyone employed by any
of them, or anyone for whose acts any of them may be liable, and not attributable, directly or
indirectly, in whole or in part, to the fault or negligence of Contractor or any Subcontractor,
Supplier, or other individual or entity directly or indirectly employed by any of them).

Contractor shall comply with all applicable Laws and Regulations relating to the safety of
persons or property, or to the protection of persons or property from damage, injury, or loss;
and shall erect and maintain all necessary safeguards for such safety and protection.

Contractor shall notify Owner; the owners of adjacent property; the owners of Underground
Facilities and other utilities (if the identity of such owners is known to Contractor); and other
contractors and utility owners performing work at or adjacent to the Site, in writing, when
Contractor knows that prosecution of the Work may affect them, and shall cooperate with
them in the protection, removal, relocation, and replacement of their property or work in
progress.

Contractor shall comply with the applicable requirements of Owner’s safety programes, if any.
Any Owner’s safety programs that are applicable to the Work are identified or included in the
Supplementary Conditions or Specifications.

Contractor shall inform Owner and Engineer of the specific requirements of Contractor’s
safety program with which Owner’s and Engineer’s employees and representatives must
comply while at the Site.
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7.14

7.15

7.16

Contractor’s duties and responsibilities for safety and protection will continue until all the
Work is completed, Engineer has issued a written notice to Owner and Contractor in
accordance with Paragraph 15.06.C that the Work is acceptable, and Contractor has left the
Site (except as otherwise expressly provided in connection with Substantial Completion).

Contractor’s duties and responsibilities for safety and protection will resume whenever
Contractor or any Subcontractor or Supplier returns to the Site to fulfill warranty or correction
obligations, or to conduct other tasks arising from the Contract Documents.

Hazard Communication Programs

A

Contractor shall be responsible for coordinating any exchange of safety data sheets (formerly
known as material safety data sheets) or other hazard communication information required
to be made available to or exchanged between or among employers at the Site in accordance
with Laws or Regulations.

Emergencies

A.

In emergencies affecting the safety or protection of persons or the Work or property at the
Site or adjacent thereto, Contractor is obligated to act to prevent damage, injury, or loss.
Contractor shall give Engineer prompt written notice if Contractor believes that any significant
changes in the Work or variations from the Contract Documents have been caused by an
emergency, or are required as a result of Contractor’s response to an emergency. If Engineer
determines that a change in the Contract Documents is required because of an emergency or
Contractor’s response, a Work Change Directive or Change Order will be issued.

Submittals

A.

Shop Drawing and Sample Requirements
1. Before submitting a Shop Drawing or Sample, Contractor shall:

a. review and coordinate the Shop Drawing or Sample with other Shop Drawings and
Samples and with the requirements of the Work and the Contract Documents;

b. determine and verify:

1) allfield measurements, quantities, dimensions, specified performance and design
criteria, installation requirements, materials, catalog numbers, and similar
information with respect to the Submittal;

2) the suitability of all materials and equipment offered with respect to the indicated
application, fabrication, shipping, handling, storage, assembly, and installation
pertaining to the performance of the Work; and

3) all information relative to Contractor’s responsibilities for means, methods,
techniques, sequences, and procedures of construction, and safety precautions
and programs incident thereto;

c. confirm that the Submittal is complete with respect to all related data included in the
Submittal.

2. Each Shop Drawing or Sample must bear a stamp or specific written certification that
Contractor has satisfied Contractor’s obligations under the Contract Documents with
respect to Contractor’s review of that Submittal, and that Contractor approves the
Submittal.
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3. With each Shop Drawing or Sample, Contractor shall give Engineer specific written notice
of any variations that the Submittal may have from the requirements of the Contract
Documents. This notice must be set forth in a written communication separate from the
Submittal; and, in addition, in the case of a Shop Drawing by a specific notation made on
the Shop Drawing itself.

Submittal Procedures for Shop Drawings and Samples: Contractor shall label and submit Shop
Drawings and Samples to Engineer for review and approval in accordance with the accepted
Schedule of Submittals.

1. Shop Drawings
a. Contractor shall submit the number of copies required in the Specifications.

b. Data shown on the Shop Drawings must be complete with respect to quantities,
dimensions, specified performance and design criteria, materials, and similar data to
show Engineer the services, materials, and equipment Contractor proposes to
provide, and to enable Engineer to review the information for the limited purposes
required by Paragraph 7.16.C.

2. Samples
a. Contractor shall submit the number of Samples required in the Specifications.

b. Contractor shall clearly identify each Sample as to material, Supplier, pertinent data
such as catalog numbers, the use for which intended and other data as Engineer may
require to enable Engineer to review the Submittal for the limited purposes required
by Paragraph 7.16.C.

3. Where a Shop Drawing or Sample is required by the Contract Documents or the Schedule
of Submittals, any related Work performed prior to Engineer’s review and approval of the
pertinent submittal will be at the sole expense and responsibility of Contractor.

Engineer’s Review of Shop Drawings and Samples

1. Engineer will provide timely review of Shop Drawings and Samples in accordance with the
accepted Schedule of Submittals. Engineer’s review and approval will be only to
determine if the items covered by the Submittals will, after installation or incorporation
in the Work, comply with the requirements of the Contract Documents, and be
compatible with the design concept of the completed Project as a functioning whole as
indicated by the Contract Documents.

2. Engineer’s review and approval will not extend to means, methods, techniques,
sequences, or procedures of construction, or to safety precautions or programs incident
thereto.

3. Engineer’s review and approval of a separate item as such will not indicate approval of
the assembly in which the item functions.

4. Engineer’s review and approval of a Shop Drawing or Sample will not relieve Contractor
from responsibility for any variation from the requirements of the Contract Documents
unless Contractor has complied with the requirements of Paragraph 7.16.A.3 and
Engineer has given written approval of each such variation by specific written notation
thereof incorporated in or accompanying the Shop Drawing or Sample. Engineer will
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document any such approved variation from the requirements of the Contract
Documents in a Field Order or other appropriate Contract modification.

Engineer’s review and approval of a Shop Drawing or Sample will not relieve Contractor
from responsibility for complying with the requirements of Paragraphs 7.16.A and B.

Engineer’s review and approval of a Shop Drawing or Sample, or of a variation from the
requirements of the Contract Documents, will not, under any circumstances, change the
Contract Times or Contract Price, unless such changes are included in a Change Order.

Neither Engineer’s receipt, review, acceptance, or approval of a Shop Drawing or Sample
will result in such item becoming a Contract Document.

Contractor shall perform the Work in compliance with the requirements and
commitments set forth in approved Shop Drawings and Samples, subject to the provisions
of Paragraph 7.16.C.4.

D. Resubmittal Procedures for Shop Drawings and Samples

1.

Contractor shall make corrections required by Engineer and shall return the required
number of corrected copies of Shop Drawings and submit, as required, new Samples for
review and approval. Contractor shall direct specific attention in writing to revisions other
than the corrections called for by Engineer on previous Submittals.

Contractor shall furnish required Shop Drawing and Sample submittals with sufficient
information and accuracy to obtain required approval of an item with no more than two
resubmittals. Engineer will record Engineer’s time for reviewing a third or subsequent
resubmittal of a Shop Drawing or Sample, and Contractor shall be responsible for
Engineer’s charges to Owner for such time. Owner may impose a set-off against payments
due Contractor to secure reimbursement for such charges.

If Contractor requests a change of a previously approved Shop Drawing or Sample,
Contractor shall be responsible for Engineer’s charges to Owner for its review time, and
Owner may impose a set-off against payments due Contractor to secure reimbursement
for such charges, unless the need for such change is beyond the control of Contractor.

E. Submittals Other than Shop Drawings, Samples, and Owner-Delegated Designs

1.

The following provisions apply to all Submittals other than Shop Drawings, Samples, and
Owner-delegated designs:

a. Contractor shall submit all such Submittals to the Engineer in accordance with the
Schedule of Submittals and pursuant to the applicable terms of the Contract
Documents.

b. Engineer will provide timely review of all such Submittals in accordance with the
Schedule of Submittals and return such Submittals with a notation of either Accepted
or Not Accepted. Any such Submittal that is not returned within the time established
in the Schedule of Submittals will be deemed accepted.

c. Engineer’s review will be only to determine if the Submittal is acceptable under the
requirements of the Contract Documents as to general form and content of the
Submittal.
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d. If any such Submittal is not accepted, Contractor shall confer with Engineer regarding
the reason for the non-acceptance, and resubmit an acceptable document.

2. Procedures for the submittal and acceptance of the Progress Schedule, the Schedule of
Submittals, and the Schedule of Values are set forth in Paragraphs 2.03. 2.04, and 2.05.

F. Owner-delegated Designs: Submittals pursuant to Owner-delegated designs are governed by
the provisions of Paragraph 7.19.

7.17  Contractor’s General Warranty and Guarantee

A. Contractor warrants and guarantees to Owner that all Work will be in accordance with the
Contract Documents and will not be defective. Engineer is entitled to rely on Contractor’s
warranty and guarantee.

B. Owner’s rights under this warranty and guarantee are in addition to, and are not limited by,
Owner’s rights under the correction period provisions of Paragraph 15.08. The time in which
Owner may enforce its warranty and guarantee rights under this Paragraph 7.17 is limited
only by applicable Laws and Regulations restricting actions to enforce such rights; provided,
however, that after the end of the correction period under Paragraph 15.08:

1. Owner shall give Contractor written notice of any defective Work within 60 days of the
discovery that such Work is defective; and

2. Such notice will be deemed the start of an event giving rise to a Claim under
Paragraph 12.01.B, such that any related Claim must be brought within 30 days of the
notice.

C. Contractor’s warranty and guarantee hereunder excludes defects or damage caused by:

1. abuse, or improper modification, maintenance, or operation, by persons other than
Contractor, Subcontractors, Suppliers, or any other individual or entity for whom
Contractor is responsible; or

2. normal wear and tear under normal usage.

D. Contractor’s obligation to perform and complete the Work in accordance with the Contract
Documents is absolute. None of the following will constitute an acceptance of Work that is
not in accordance with the Contract Documents, a release of Contractor’s obligation to
perform the Work in accordance with the Contract Documents, or a release of Owner’s
warranty and guarantee rights under this Paragraph 7.17:

1. Observations by Engineer;
2. Recommendation by Engineer or payment by Owner of any progress or final payment;

3. The issuance of a certificate of Substantial Completion by Engineer or any payment
related thereto by Owner;

Use or occupancy of the Work or any part thereof by Owner;
Any review and approval of a Shop Drawing or Sample submittal;
The issuance of a notice of acceptability by Engineer;

The end of the correction period established in Paragraph 15.08;

©® N o u &

Any inspection, test, or approval by others; or
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9. Any correction of defective Work by Owner.

E. If the Contract requires the Contractor to accept the assignment of a contract entered into by
Owner, then the specific warranties, guarantees, and correction obligations contained in the
assigned contract will govern with respect to Contractor’s performance obligations to Owner
for the Work described in the assigned contract.

7.18  Indemnification

A. To the fullest extent permitted by Laws and Regulations, and in addition to any other
obligations of Contractor under the Contract or otherwise, Contractor shall indemnify and
hold harmless Owner and Engineer, and the officers, directors, members, partners,
employees, agents, consultants and subcontractors of each and any of them, from losses,
damages, costs, and judgments (including but not limited to all fees and charges of engineers,
architects, attorneys, and other professionals, and all court or arbitration or other dispute
resolution costs) arising from third-party claims or actions relating to or resulting from the
performance or furnishing of the Work, provided that any such claim, action, loss, cost,
judgment or damage is attributable to bodily injury, sickness, disease, or death, or to damage
to or destruction of tangible property (other than the Work itself), including the loss of use
resulting therefrom, but only to the extent caused by any negligent act or omission of
Contractor, any Subcontractor, any Supplier, or any individual or entity directly or indirectly
employed by any of them to perform any of the Work, or anyone for whose acts any of them
may be liable.

B. In any and all claims against Owner or Engineer, or any of their officers, directors, members,
partners, employees, agents, consultants, or subcontractors, by any employee (or the survivor
or personal representative of such employee) of Contractor, any Subcontractor, any Supplier,
or any individual or entity directly or indirectly employed by any of them to perform any of
the Work, or anyone for whose acts any of them may be liable, the indemnification obligation
under Paragraph 7.18.A will not be limited in any way by any limitation on the amount or type
of damages, compensation, or benefits payable by or for Contractor or any such
Subcontractor, Supplier, or other individual or entity under workers’ compensation acts,
disability benefit acts, or other employee benefit acts.

7.19  Delegation of Professional Design Services

A. Owner may require Contractor to provide professional design services for a portion of the
Work by express delegation in the Contract Documents. Such delegation will specify the
performance and design criteria that such services must satisfy, and the Submittals that
Contractor must furnish to Engineer with respect to the Owner-delegated design.

B. Contractor shall cause such Owner-delegated professional design services to be provided
pursuant to the professional standard of care by a properly licensed design professional,
whose signature and seal must appear on all drawings, calculations, specifications,
certifications, and Submittals prepared by such design professional. Such design professional
must issue all certifications of design required by Laws and Regulations.

C. If a Shop Drawing or other Submittal related to the Owner-delegated design is prepared by
Contractor, a Subcontractor, or others for submittal to Engineer, then such Shop Drawing or
other Submittal must bear the written approval of Contractor’s design professional when
submitted by Contractor to Engineer.
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D.

Owner and Engineer shall be entitled to rely upon the adequacy, accuracy, and completeness
of the services, certifications, and approvals performed or provided by the design
professionals retained or employed by Contractor under an Owner-delegated design, subject
to the professional standard of care and the performance and design criteria stated in the
Contract Documents.

Pursuant to this Paragraph 7.19, Engineer’s review, approval, and other determinations
regarding design drawings, calculations, specifications, certifications, and other Submittals
furnished by Contractor pursuant to an Owner-delegated design will be only for the following
limited purposes:

1. Checking for conformance with the requirements of this Paragraph 7.19;

2. Confirming that Contractor (through its design professionals) has used the performance
and design criteria specified in the Contract Documents; and

3. Establishing that the design furnished by Contractor is consistent with the design concept
expressed in the Contract Documents.

Contractor shall not be responsible for the adequacy of performance or design criteria
specified by Owner or Engineer.

Contractor is not required to provide professional services in violation of applicable Laws and
Regulations.

ARTICLE 8—OTHER WORK AT THE SITE

8.01  Other Work

A.

In addition to and apart from the Work under the Contract Documents, the Owner may
perform other work at or adjacent to the Site. Such other work may be performed by Owner’s
employees, or through contracts between the Owner and third parties. Owner may also
arrange to have third-party utility owners perform work on their utilities and facilities at or
adjacent to the Site.

If Owner performs other work at or adjacent to the Site with Owner’s employees, or through
contracts for such other work, then Owner shall give Contractor written notice thereof prior
to starting any such other work. If Owner has advance information regarding the start of any
third-party utility work that Owner has arranged to take place at or adjacent to the Site,
Owner shall provide such information to Contractor.

Contractor shall afford proper and safe access to the Site to each contractor that performs
such other work, each utility owner performing other work, and Owner, if Owner is
performing other work with Owner’s employees, and provide a reasonable opportunity for
the introduction and storage of materials and equipment and the execution of such other
work.

Contractor shall do all cutting, fitting, and patching of the Work that may be required to
properly connect or otherwise make its several parts come together and properly integrate
with such other work. Contractor shall not endanger any work of others by cutting,
excavating, or otherwise altering such work; provided, however, that Contractor may cut or
alter others' work with the written consent of Engineer and the others whose work will be
affected.
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If the proper execution or results of any part of Contractor’'s Work depends upon work
performed by others, Contractor shall inspect such other work and promptly report to
Engineer in writing any delays, defects, or deficiencies in such other work that render it
unavailable or unsuitable for the proper execution and results of Contractor’s Work.
Contractor’s failure to so report will constitute an acceptance of such other work as fit and
proper for integration with Contractor’s Work except for latent defects and deficiencies in
such other work.

The provisions of this article are not applicable to work that is performed by third-party
utilities or other third-party entities without a contract with Owner, or that is performed
without having been arranged by Owner. If such work occurs, then any related delay,
disruption, or interference incurred by Contractor is governed by the provisions of
Paragraph 4.05.C.3.

8.02 Coordination

A.

If Owner intends to contract with others for the performance of other work at or adjacent to
the Site, to perform other work at or adjacent to the Site with Owner’s employees, or to
arrange to have utility owners perform work at or adjacent to the Site, the following will be
set forth in the Supplementary Conditions or provided to Contractor prior to the start of any
such other work:

1. The identity of the individual or entity that will have authority and responsibility for
coordination of the activities among the various contractors;

2. Anitemization of the specific matters to be covered by such authority and responsibility;
and

3. The extent of such authority and responsibilities.

Unless otherwise provided in the Supplementary Conditions, Owner shall have sole authority
and responsibility for such coordination.

8.03  Legal Relationships

A.

If, in the course of performing other work for Owner at or adjacent to the Site, the Owner’s
employees, any other contractor working for Owner, or any utility owner that Owner has
arranged to perform work, causes damage to the Work or to the property of Contractor or its
Subcontractors, or delays, disrupts, interferes with, or increases the scope or cost of the
performance of the Work, through actions or inaction, then Contractor shall be entitled to an
equitable adjustment in the Contract Price or the Contract Times. Contractor must submit any
Change Proposal seeking an equitable adjustment in the Contract Price or the Contract Times
under this paragraph within 30 days of the damaging, delaying, disrupting, or interfering
event. The entitlement to, and extent of, any such equitable adjustment will take into account
information (if any) regarding such other work that was provided to Contractor in the Contract
Documents prior to the submittal of the Bid or the final negotiation of the terms of the
Contract, and any remedies available to Contractor under Laws or Regulations concerning
utility action or inaction. When applicable, any such equitable adjustment in Contract Price
will be conditioned on Contractor assigning to Owner all Contractor’s rights against such other
contractor or utility owner with respect to the damage, delay, disruption, or interference that
is the subject of the adjustment. Contractor’s entitlement to an adjustment of the Contract
Times or Contract Price is subject to the provisions of Paragraphs 4.05.D and 4.05.E.
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B. Contractor shall take reasonable and customary measures to avoid damaging, delaying,
disrupting, or interfering with the work of Owner, any other contractor, or any utility owner
performing other work at or adjacent to the Site.

1. If Contractor fails to take such measures and as a result damages, delays, disrupts, or
interferes with the work of any such other contractor or utility owner, then Owner may
impose a set-off against payments due Contractor, and assign to such other contractor or
utility owner the Owner’s contractual rights against Contractor with respect to the breach
of the obligations set forth in this Paragraph 8.03.B.

2. When Owner is performing other work at or adjacent to the Site with Owner’s employees,
Contractor shall be liable to Owner for damage to such other work, and for the reasonable
direct delay, disruption, and interference costs incurred by Owner as a result of
Contractor’s failure to take reasonable and customary measures with respect to Owner’s
other work. In response to such damage, delay, disruption, or interference, Owner may
impose a set-off against payments due Contractor.

C. If Contractor damages, delays, disrupts, or interferes with the work of any other contractor,
or any utility owner performing other work at or adjacent to the Site, through Contractor’s
failure to take reasonable and customary measures to avoid such impacts, or if any claim
arising out of Contractor’s actions, inactions, or negligence in performance of the Work at or
adjacent to the Site is made by any such other contractor or utility owner against Contractor,
Owner, or Engineer, then Contractor shall (1) promptly attempt to settle the claim as to all
parties through negotiations with such other contractor or utility owner, or otherwise resolve
the claim by arbitration or other dispute resolution proceeding or at law, and (2) indemnify
and hold harmless Owner and Engineer, and the officers, directors, members, partners,
employees, agents, consultants and subcontractors of each and any of them from and against
any such claims, and against all costs, losses, and damages (including but not limited to all
fees and charges of engineers, architects, attorneys, and other professionals and all court or
arbitration or other dispute resolution costs) arising out of or relating to such damage, delay,
disruption, or interference.

ARTICLE 9—OWNER’S RESPONSIBILITIES

9.01

9.02

9.03

9.04

Communications to Contractor

A. Except as otherwise provided in these General Conditions, Owner shall issue all
communications to Contractor through Engineer.

Replacement of Engineer

A. Owner may at its discretion appoint an engineer to replace Engineer, provided Contractor
makes no reasonable objection to the replacement engineer. The replacement engineer’s
status under the Contract Documents will be that of the former Engineer.

Furnish Data
A. Owner shall promptly furnish the data required of Owner under the Contract Documents.
Pay When Due

A. Owner shall make payments to Contractor when they are due as provided in the Agreement.
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9.05

9.06

9.07

9.08

9.09

9.10

9.11

9.12

Lands and Easements; Reports, Tests, and Drawings
A. Owner’s duties with respect to providing lands and easements are set forth in Paragraph 5.01.

B. Owner’s duties with respect to providing engineering surveys to establish reference points
are set forth in Paragraph 4.03.

C. Article 5 refers to Owner’s identifying and making available to Contractor copies of reports of
explorations and tests of conditions at the Site, and drawings of physical conditions relating
to existing surface or subsurface structures at the Site.

Insurance

A. Owner’s responsibilities, if any, with respect to purchasing and maintaining liability and
property insurance are set forth in Article 6.

Change Orders
A. Owner’s responsibilities with respect to Change Orders are set forth in Article 11.
Inspections, Tests, and Approvals

A. Owner’s responsibility with respect to certain inspections, tests, and approvals is set forth in
Paragraph 14.02.B.

Limitations on Owner’s Responsibilities

A. The Owner shall not supervise, direct, or have control or authority over, nor be responsible
for, Contractor’s means, methods, techniques, sequences, or procedures of construction, or
the safety precautions and programs incident thereto, or for any failure of Contractor to
comply with Laws and Regulations applicable to the performance of the Work. Owner will not
be responsible for Contractor’s failure to perform the Work in accordance with the Contract
Documents.

Undisclosed Hazardous Environmental Condition

A. Owner’s responsibility in respect to an undisclosed Hazardous Environmental Condition is set
forth in Paragraph 5.06.

Evidence of Financial Arrangements

A. Upon request of Contractor, Owner shall furnish Contractor reasonable evidence that
financial arrangements have been made to satisfy Owner’s obligations under the Contract
(including obligations under proposed changes in the Work).

Safety Programs

A. While at the Site, Owner’s employees and representatives shall comply with the specific
applicable requirements of Contractor’s safety programs of which Owner has been informed.

B. Owner shall furnish copies of any applicable Owner safety programs to Contractor.
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ARTICLE 10—ENGINEER’S STATUS DURING CONSTRUCTION

10.01 Owner’s Representative

A.

Engineer will be Owner’s representative during the construction period. The duties and
responsibilities and the limitations of authority of Engineer as Owner’s representative during
construction are set forth in the Contract.

10.02 Visits to Site

A.

Engineer will make visits to the Site at intervals appropriate to the various stages of
construction as Engineer deems necessary in order to observe, as an experienced and
qualified design professional, the progress that has been made and the quality of the various
aspects of Contractor’s executed Work. Based on information obtained during such visits and
observations, Engineer, for the benefit of Owner, will determine, in general, if the Work is
proceeding in accordance with the Contract Documents. Engineer will not be required to
make exhaustive or continuous inspections on the Site to check the quality or quantity of the
Work. Engineer’s efforts will be directed toward providing for Owner a greater degree of
confidence that the completed Work will conform generally to the Contract Documents. On
the basis of such visits and observations, Engineer will keep Owner informed of the progress
of the Work and will endeavor to guard Owner against defective Work.

Engineer’s visits and observations are subject to all the limitations on Engineer’s authority and
responsibility set forth in Paragraph 10.07. Particularly, but without limitation, during or as a
result of Engineer’s visits or observations of Contractor’s Work, Engineer will not supervise,
direct, control, or have authority over or be responsible for Contractor’s means, methods,
techniques, sequences, or procedures of construction, or the safety precautions and
programs incident thereto, or for any failure of Contractor to comply with Laws and
Regulations applicable to the performance of the Work.

10.03 Resident Project Representative

A.

If Owner and Engineer have agreed that Engineer will furnish a Resident Project
Representative to represent Engineer at the Site and assist Engineer in observing the progress
and quality of the Work, then the authority and responsibilities of any such Resident Project
Representative will be as provided in the Supplementary Conditions, and limitations on the
responsibilities thereof will be as provided in the Supplementary Conditions and in
Paragraph 10.07.

If Owner designates an individual or entity who is not Engineer’s consultant, agent, or
employee to represent Owner at the Site, then the responsibilities and authority of such
individual or entity will be as provided in the Supplementary Conditions.

10.04 Engineer’s Authority

A.
B.

Engineer has the authority to reject Work in accordance with Article 14.
Engineer’s authority as to Submittals is set forth in Paragraph 7.16.

Engineer’s authority as to design drawings, calculations, specifications, certifications and
other Submittals from Contractor in response to Owner’s delegation (if any) to Contractor of
professional design services, is set forth in Paragraph 7.19.

Engineer’s authority as to changes in the Work is set forth in Article 11.
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10.05

10.06

10.07

10.08

E.

Engineer’s authority as to Applications for Payment is set forth in Article 15.

Determinations for Unit Price Work

A.

Engineer will determine the actual quantities and classifications of Unit Price Work performed
by Contractor as set forth in Paragraph 13.03.

Decisions on Requirements of Contract Documents and Acceptability of Work

A.

Engineer will render decisions regarding the requirements of the Contract Documents, and
judge the acceptability of the Work, pursuant to the specific procedures set forth herein for
initial interpretations, Change Proposals, and acceptance of the Work. In rendering such
decisions and judgments, Engineer will not show partiality to Owner or Contractor, and will
not be liable to Owner, Contractor, or others in connection with any proceedings,
interpretations, decisions, or judgments conducted or rendered in good faith.

Limitations on Engineer’s Authority and Responsibilities

A.

Neither Engineer’s authority or responsibility under this Article 10 or under any other
provision of the Contract, nor any decision made by Engineer in good faith either to exercise
or not exercise such authority or responsibility or the undertaking, exercise, or performance
of any authority or responsibility by Engineer, will create, impose, or give rise to any duty in
contract, tort, or otherwise owed by Engineer to Contractor, any Subcontractor, any Supplier,
any other individual or entity, or to any surety for or employee or agent of any of them.

Engineer will not supervise, direct, control, or have authority over or be responsible for
Contractor’s means, methods, techniques, sequences, or procedures of construction, or the
safety precautions and programs incident thereto, or for any failure of Contractor to comply
with Laws and Regulations applicable to the performance of the Work. Engineer will not be
responsible for Contractor’s failure to perform the Work in accordance with the Contract
Documents.

Engineer will not be responsible for the acts or omissions of Contractor or of any
Subcontractor, any Supplier, or of any other individual or entity performing any of the Work.

Engineer’s review of the final Application for Payment and accompanying documentation, and
all maintenance and operating instructions, schedules, guarantees, bonds, certificates of
inspection, tests and approvals, and other documentation required to be delivered by
Contractor under Paragraph 15.06.A, will only be to determine generally that their content
complies with the requirements of, and in the case of certificates of inspections, tests, and
approvals, that the results certified indicate compliance with the Contract Documents.

The limitations upon authority and responsibility set forth in this Paragraph 10.07 also apply
to the Resident Project Representative, if any.

Compliance with Safety Program

A.

While at the Site, Engineer’s employees and representatives will comply with the specific
applicable requirements of Owner’s and Contractor’s safety programs of which Engineer has
been informed.
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ARTICLE 11—CHANGES TO THE CONTRACT

11.01 Amending and Supplementing the Contract

A.

The Contract may be amended or supplemented by a Change Order, a Work Change Directive,
or a Field Order.

If an amendment or supplement to the Contract includes a change in the Contract Price or
the Contract Times, such amendment or supplement must be set forth in a Change Order.

All changes to the Contract that involve (1) the performance or acceptability of the Work,
(2) the design (as set forth in the Drawings, Specifications, or otherwise), or (3) other
engineering or technical matters, must be supported by Engineer’s recommendation. Owner
and Contractor may amend other terms and conditions of the Contract without the
recommendation of the Engineer.

11.02 Change Orders

A.

Owner and Contractor shall execute appropriate Change Orders covering:

1. Changes in Contract Price or Contract Times which are agreed to by the parties, including
any undisputed sum or amount of time for Work actually performed in accordance with
a Work Change Directive;

2. Changes in Contract Price resulting from an Owner set-off, unless Contractor has duly
contested such set-off;

3. Changes in the Work which are: (a) ordered by Owner pursuant to Paragraph 11.05,
(b) required because of Owner’s acceptance of defective Work under Paragraph 14.04 or
Owner’s correction of defective Work under Paragraph 14.07, or (c) agreed to by the
parties, subject to the need for Engineer’s recommendation if the change in the Work
involves the design (as set forth in the Drawings, Specifications, or otherwise) or other
engineering or technical matters; and

4. Changes that embody the substance of any final and binding results under:
Paragraph 11.03.B, resolving the impact of a Work Change Directive; Paragraph 11.09,
concerning Change Proposals; Article 12, Claims; Paragraph 13.02.D, final adjustments
resulting from allowances; Paragraph 13.03.D, final adjustments relating to
determination of quantities for Unit Price Work; and similar provisions.

If Owner or Contractor refuses to execute a Change Order that is required to be executed
under the terms of Paragraph 11.02.A, it will be deemed to be of full force and effect, as if
fully executed.

11.03 Work Change Directives

A.

A Work Change Directive will not change the Contract Price or the Contract Times but is
evidence that the parties expect that the modification ordered or documented by a Work
Change Directive will be incorporated in a subsequently issued Change Order, following
negotiations by the parties as to the Work Change Directive’s effect, if any, on the Contract
Price and Contract Times; or, if negotiations are unsuccessful, by a determination under the
terms of the Contract Documents governing adjustments, expressly including
Paragraph 11.07 regarding change of Contract Price.
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11.04

11.05

11.06

11.07

If Owner has issued a Work Change Directive and:

1. Contractor believes that an adjustment in Contract Times or Contract Price is necessary,
then Contractor shall submit any Change Proposal seeking such an adjustment no later
than 30 days after the completion of the Work set out in the Work Change Directive.

2. Owner believes that an adjustment in Contract Times or Contract Price is necessary, then
Owner shall submit any Claim seeking such an adjustment no later than 60 days after
issuance of the Work Change Directive.

Field Orders

A

Engineer may authorize minor changes in the Work if the changes do not involve an
adjustment in the Contract Price or the Contract Times and are compatible with the design
concept of the completed Project as a functioning whole as indicated by the Contract
Documents. Such changes will be accomplished by a Field Order and will be binding on Owner
and also on Contractor, which shall perform the Work involved promptly.

If Contractor believes that a Field Order justifies an adjustment in the Contract Price or
Contract Times, then before proceeding with the Work at issue, Contractor shall submit a
Change Proposal as provided herein.

Owner-Authorized Changes in the Work

A.

Without invalidating the Contract and without notice to any surety, Owner may, at any time
or from time to time, order additions, deletions, or revisions in the Work. Changes involving
the design (as set forth in the Drawings, Specifications, or otherwise) or other engineering or
technical matters will be supported by Engineer’s recommendation.

Such changes in the Work may be accomplished by a Change Order, if Owner and Contractor
have agreed as to the effect, if any, of the changes on Contract Times or Contract Price; or by
a Work Change Directive. Upon receipt of any such document, Contractor shall promptly
proceed with the Work involved; or, in the case of a deletion in the Work, promptly cease
construction activities with respect to such deleted Work. Added or revised Work must be
performed under the applicable conditions of the Contract Documents.

Nothing in this Paragraph 11.05 obligates Contractor to undertake work that Contractor
reasonably concludes cannot be performed in a manner consistent with Contractor’s safety
obligations under the Contract Documents or Laws and Regulations.

Unauthorized Changes in the Work

A.

Contractor shall not be entitled to an increase in the Contract Price or an extension of the
Contract Times with respect to any work performed that is not required by the Contract
Documents, as amended, modified, or supplemented, except in the case of an emergency as
provided in Paragraph7.15 or in the case of uncovering Work as provided in
Paragraph 14.05.C.2.

Change of Contract Price

A.

The Contract Price may only be changed by a Change Order. Any Change Proposal for an
adjustment in the Contract Price must comply with the provisions of Paragraph 11.09. Any
Claim for an adjustment of Contract Price must comply with the provisions of Article 12.

An adjustment in the Contract Price will be determined as follows:
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1.

Where the Work involved is covered by unit prices contained in the Contract Documents,
then by application of such unit prices to the quantities of the items involved (subject to
the provisions of Paragraph 13.03);

Where the Work involved is not covered by unit prices contained in the Contract
Documents, then by a mutually agreed lump sum (which may include an allowance for
overhead and profit not necessarily in accordance with Paragraph 11.07.C.2); or

Where the Work involved is not covered by unit prices contained in the Contract
Documents and the parties do not reach mutual agreement to a lump sum, then on the
basis of the Cost of the Work (determined as provided in Paragraph 13.01) plus a
Contractor’s fee for overhead and profit (determined as provided in Paragraph 11.07.C).

C. Contractor’s Fee: When applicable, the Contractor’s fee for overhead and profit will be
determined as follows:

1.
2.

A mutually acceptable fixed fee; or

If a fixed fee is not agreed upon, then a fee based on the following percentages of the
various portions of the Cost of the Work:

a. Forcostsincurred under Paragraphs 13.01.B.1 and 13.01.B.2, the Contractor’s fee will
be 15 percent;

b. For costs incurred under Paragraph 13.01.B.3, the Contractor’s fee will be 5 percent;

c. Where one or more tiers of subcontracts are on the basis of Cost of the Work plus a
fee and no fixed fee is agreed upon, the intent of Paragraphs 11.07.C.2.a and
11.07.C.2.b is that the Contractor’s fee will be based on: (1) a fee of 15 percent of the
costs incurred under Paragraphs 13.01.B.1 and 13.01.B.2 by the Subcontractor that
actually performs the Work, at whatever tier, and (2) with respect to Contractor itself
and to any Subcontractors of a tier higher than that of the Subcontractor that actually
performs the Work, a fee of 5 percent of the amount (fee plus underlying costs
incurred) attributable to the next lower tier Subcontractor; provided, however, that
for any such subcontracted Work the maximum total fee to be paid by Owner will be
no greater than 27 percent of the costs incurred by the Subcontractor that actually
performs the Work;

d. No fee will be payable on the basis of costs itemized under Paragraphs 13.01.B.4,
13.01.B.5, and 13.01.C;

e. The amount of credit to be allowed by Contractor to Owner for any change which
results in a net decrease in Cost of the Work will be the amount of the actual net
decrease in Cost of the Work and a deduction of an additional amount equal to
5 percent of such actual net decrease in Cost of the Work; and

f.  When both additions and credits are involved in any one change or Change Proposal,
the adjustment in Contractor’s fee will be computed by determining the sum of the
costs in each of the cost categories in Paragraph 13.01.B (specifically, payroll costs,
Paragraph 13.01.B.1; incorporated materials and equipment costs,
Paragraph 13.01.B.2; Subcontract costs, Paragraph 13.01.B.3; special consultants
costs, Paragraph 13.01.B.4; and other costs, Paragraph 13.01.B.5) and applying to
each such cost category sum the appropriate fee from Paragraphs 11.07.C.2.a
through 11.07.C.2.e, inclusive.
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11.08 Change of Contract Times

A. The Contract Times may only be changed by a Change Order. Any Change Proposal for an
adjustment in the Contract Times must comply with the provisions of Paragraph 11.09. Any
Claim for an adjustment in the Contract Times must comply with the provisions of Article 12.

B. Delay, disruption, and interference in the Work, and any related changes in Contract Times,
are addressed in and governed by Paragraph 4.05.

11.09 Change Proposals

A. Purpose and Content: Contractor shall submit a Change Proposal to Engineer to request an
adjustment in the Contract Times or Contract Price; contest an initial decision by Engineer
concerning the requirements of the Contract Documents or relating to the acceptability of
the Work under the Contract Documents; challenge a set-off against payment due; or seek
other relief under the Contract. The Change Proposal will specify any proposed change in
Contract Times or Contract Price, or other proposed relief, and explain the reason for the
proposed change, with citations to any governing or applicable provisions of the Contract
Documents. Each Change Proposal will address only one issue, or a set of closely related
issues.

B. Change Proposal Procedures

1. Submittal: Contractor shall submit each Change Proposal to Engineer within 30 days after
the start of the event giving rise thereto, or after such initial decision.

2. Supporting Data: The Contractor shall submit supporting data, including the proposed
change in Contract Price or Contract Time (if any), to the Engineer and Owner within
15 days after the submittal of the Change Proposal.

a. Change Proposals based on or related to delay, interruption, or interference must
comply with the provisions of Paragraphs 4.05.D and 4.05.E.

b. Change proposals related to a change of Contract Price must include full and detailed
accounts of materials incorporated into the Work and labor and equipment used for
the subject Work.

The supporting data must be accompanied by a written statement that the supporting
data are accurate and complete, and that any requested time or price adjustment is the
entire adjustment to which Contractor believes it is entitled as a result of said event.

3. Engineer’s Initial Review: Engineer will advise Owner regarding the Change Proposal, and
consider any comments or response from Owner regarding the Change Proposal. If in its
discretion Engineer concludes that additional supporting data is needed before
conducting a full review and making a decision regarding the Change Proposal, then
Engineer may request that Contractor submit such additional supporting data by a date
specified by Engineer, prior to Engineer beginning its full review of the Change Proposal.

4. Engineer’s Full Review and Action on the Change Proposal: Upon receipt of Contractor’s
supporting data (including any additional data requested by Engineer), Engineer will
conduct a full review of each Change Proposal and, within 30 days after such receipt of
the Contractor’s supporting data, either approve the Change Proposal in whole, deny it in
whole, or approve it in part and deny it in part. Such actions must be in writing, with a
copy provided to Owner and Contractor. If Engineer does not take action on the Change
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C.

D.

Proposal within 30 days, then either Owner or Contractor may at any time thereafter
submit a letter to the other party indicating that as a result of Engineer’s inaction the
Change Proposal is deemed denied, thereby commencing the time for appeal of the
denial under Article 12.

5. Binding Decision: Engineer’s decision is final and binding upon Owner and Contractor,
unless Owner or Contractor appeals the decision by filing a Claim under Article 12.

Resolution of Certain Change Proposals: If the Change Proposal does not involve the design
(as set forth in the Drawings, Specifications, or otherwise), the acceptability of the Work, or
other engineering or technical matters, then Engineer will notify the parties in writing that
the Engineer is unable to resolve the Change Proposal. For purposes of further resolution of
such a Change Proposal, such notice will be deemed a denial, and Contractor may choose to
seek resolution under the terms of Article 12.

Post-Completion: Contractor shall not submit any Change Proposals after Engineer issues a
written recommendation of final payment pursuant to Paragraph 15.06.B.

11.10 Notification to Surety

A

If the provisions of any bond require notice to be given to a surety of any change affecting the
general scope of the Work or the provisions of the Contract Documents (including, but not
limited to, Contract Price or Contract Times), the giving of any such notice will be Contractor’s
responsibility. The amount of each applicable bond will be adjusted to reflect the effect of
any such change.

ARTICLE 12—CLAIMS

12.01 Claims

A.

B.

Claims Process: The following disputes between Owner and Contractor are subject to the
Claims process set forth in this article:

1. Appeals by Owner or Contractor of Engineer’s decisions regarding Change Proposals;

2. Owner demands for adjustments in the Contract Price or Contract Times, or other relief
under the Contract Documents;

3. Disputes that Engineer has been unable to address because they do not involve the design
(as set forth in the Drawings, Specifications, or otherwise), the acceptability of the Work,
or other engineering or technical matters; and

4. Subject to the waiver provisions of Paragraph 15.07, any dispute arising after Engineer
has issued a written recommendation of final payment pursuant to Paragraph 15.06.B.

Submittal of Claim: The party submitting a Claim shall deliver it directly to the other party to
the Contract promptly (but in no event later than 30 days) after the start of the event giving
rise thereto; in the case of appeals regarding Change Proposals within 30 days of the decision
under appeal. The party submitting the Claim shall also furnish a copy to the Engineer, for its
information only. The responsibility to substantiate a Claim rests with the party making the
Claim. In the case of a Claim by Contractor seeking an increase in the Contract Times or
Contract Price, Contractor shall certify that the Claim is made in good faith, that the
supporting data are accurate and complete, and that to the best of Contractor’s knowledge
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and belief the amount of time or money requested accurately reflects the full amount to
which Contractor is entitled.

Review and Resolution: The party receiving a Claim shall review it thoroughly, giving full
consideration to its merits. The two parties shall seek to resolve the Claim through the
exchange of information and direct negotiations. The parties may extend the time for
resolving the Claim by mutual agreement. All actions taken on a Claim will be stated in writing
and submitted to the other party, with a copy to Engineer.

Mediation

1. At any time after initiation of a Claim, Owner and Contractor may mutually agree to
mediation of the underlying dispute. The agreement to mediate will stay the Claim
submittal and response process.

2. If Owner and Contractor agree to mediation, then after 60 days from such agreement,
either Owner or Contractor may unilaterally terminate the mediation process, and the
Claim submittal and decision process will resume as of the date of the termination. If the
mediation proceeds but is unsuccessful in resolving the dispute, the Claim submittal and
decision process will resume as of the date of the conclusion of the mediation, as
determined by the mediator.

3. Owner and Contractor shall each pay one-half of the mediator’s fees and costs.

Partial Approval: If the party receiving a Claim approves the Claim in part and denies it in part,
such action will be final and binding unless within 30 days of such action the other party
invokes the procedure set forth in Article 17 for final resolution of disputes.

Denial of Claim: If efforts to resolve a Claim are not successful, the party receiving the Claim
may deny it by giving written notice of denial to the other party. If the receiving party does
not take action on the Claim within 90 days, then either Owner or Contractor may at any time
thereafter submit a letter to the other party indicating that as a result of the inaction, the
Claim is deemed denied, thereby commencing the time for appeal of the denial. A denial of
the Claim will be final and binding unless within 30 days of the denial the other party invokes
the procedure set forth in Article 17 for the final resolution of disputes.

Final and Binding Results: If the parties reach a mutual agreement regarding a Claim, whether
through approval of the Claim, direct negotiations, mediation, or otherwise; or if a Claim is
approved in part and denied in part, or denied in full, and such actions become final and
binding; then the results of the agreement or action on the Claim will be incorporated in a
Change Order or other written document to the extent they affect the Contract, including the
Work, the Contract Times, or the Contract Price.

ARTICLE 13—COST OF THE WORK; ALLOWANCES; UNIT PRICE WORK

13.01 Cost of the Work

A

Purposes for Determination of Cost of the Work: The term Cost of the Work means the sum
of all costs necessary for the proper performance of the Work at issue, as further defined
below. The provisions of this Paragraph 13.01 are used for two distinct purposes:

1. To determine Cost of the Work when Cost of the Work is a component of the Contract
Price, under cost-plus-fee, time-and-materials, or other cost-based terms; or
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When needed to determine the value of a Change Order, Change Proposal, Claim, set-off,
or other adjustment in Contract Price. When the value of any such adjustment is
determined on the basis of Cost of the Work, Contractor is entitled only to those
additional or incremental costs required because of the change in the Work or because
of the event giving rise to the adjustment.

B. Costs Included: Except as otherwise may be agreed to in writing by Owner, costs included in
the Cost of the Work will be in amounts no higher than those commonly incurred in the
locality of the Project, will not include any of the costs itemized in Paragraph 13.01.C, and will
include only the following items:

1.

Payroll costs for employees in the direct employ of Contractor in the performance of the
Work under schedules of job classifications agreed upon by Owner and Contractor in
advance of the subject Work. Such employees include, without limitation,
superintendents, foremen, safety managers, safety representatives, and other personnel
employed full time on the Work. Payroll costs for employees not employed full time on
the Work will be apportioned on the basis of their time spent on the Work. Payroll costs
include, but are not limited to, salaries and wages plus the cost of fringe benefits, which
include social security contributions, unemployment, excise, and payroll taxes, workers’
compensation, health and retirement benefits, sick leave, and vacation and holiday pay
applicable thereto. The expenses of performing Work outside of regular working hours,
on Saturday, Sunday, or legal holidays, will be included in the above to the extent
authorized by Owner.

Cost of all materials and equipment furnished and incorporated in the Work, including
costs of transportation and storage thereof, and Suppliers’ field services required in
connection therewith. All cash discounts accrue to Contractor unless Owner deposits
funds with Contractor with which to make payments, in which case the cash discounts
will accrue to Owner. All trade discounts, rebates, and refunds and returns from sale of
surplus materials and equipment will accrue to Owner, and Contractor shall make
provisions so that they may be obtained.

Payments made by Contractor to Subcontractors for Work performed by Subcontractors.
If required by Owner, Contractor shall obtain competitive bids from subcontractors
acceptable to Owner and Contractor and shall deliver such bids to Owner, which will then
determine, with the advice of Engineer, which bids, if any, will be acceptable. If any
subcontract provides that the Subcontractor is to be paid on the basis of Cost of the Work
plus a fee, the Subcontractor’s Cost of the Work and fee will be determined in the same
manner as Contractor’s Cost of the Work and fee as provided in this Paragraph 13.01.

Costs of special consultants (including but not limited to engineers, architects, testing
laboratories, surveyors, attorneys, and accountants) employed or retained for services
specifically related to the Work.

Other costs consisting of the following:

a. The proportion of necessary transportation, travel, and subsistence expenses of
Contractor’s employees incurred in discharge of duties connected with the Work.

b. Cost, including transportation and maintenance, of all materials, supplies, equipment,
machinery, appliances, office, and temporary facilities at the Site, which are
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consumed in the performance of the Work, and cost, less market value, of such items
used but not consumed which remain the property of Contractor.

1) In establishing included costs for materials such as scaffolding, plating, or
sheeting, consideration will be given to the actual or the estimated life of the
material for use on other projects; or rental rates may be established on the basis
of purchase or salvage value of such items, whichever is less. Contractor will not
be eligible for compensation for such items in an amount that exceeds the
purchase cost of such item.

c. Construction Equipment Rental

1) Rentals of all construction equipment and machinery, and the parts thereof, in
accordance with rental agreements approved by Owner as to price (including any
surcharge or special rates applicable to overtime use of the construction
equipment or machinery), and the costs of transportation, loading, unloading,
assembly, dismantling, and removal thereof. All such costs will be in accordance
with the terms of said rental agreements. The rental of any such equipment,
machinery, or parts must cease when the use thereof is no longer necessary for
the Work.

2) Costs for equipment and machinery owned by Contractor or a Contractor-related
entity will be paid at a rate shown for such equipment in the equipment rental
rate book specified in the Supplementary Conditions. An hourly rate will be
computed by dividing the monthly rates by 176. These computed rates will
include all operating costs.

3) With respect to Work that is the result of a Change Order, Change Proposal,
Claim, set-off, or other adjustment in Contract Price (“changed Work”), included
costs will be based on the time the equipment or machinery is in use on the
changed Work and the costs of transportation, loading, unloading, assembly,
dismantling, and removal when directly attributable to the changed Work. The
cost of any such equipment or machinery, or parts thereof, must cease to accrue
when the use thereof is no longer necessary for the changed Work.

d. Sales, consumer, use, and other similar taxes related to the Work, and for which
Contractor is liable, as imposed by Laws and Regulations.

e. Deposits lost for causes other than negligence of Contractor, any Subcontractor, or
anyone directly or indirectly employed by any of them or for whose acts any of them
may be liable, and royalty payments and fees for permits and licenses.

f. Losses and damages (and related expenses) caused by damage to the Work, not
compensated by insurance or otherwise, sustained by Contractor in connection with
the performance of the Work (except losses and damages within the deductible
amounts of builder’s risk or other property insurance established in accordance with
Paragraph 6.04), provided such losses and damages have resulted from causes other
than the negligence of Contractor, any Subcontractor, or anyone directly or indirectly
employed by any of them or for whose acts any of them may be liable. Such losses
include settlements made with the written consent and approval of Owner. No such
losses, damages, and expenses will be included in the Cost of the Work for the
purpose of determining Contractor’s fee.
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g. The cost of utilities, fuel, and sanitary facilities at the Site.

h. Minor expenses such as communication service at the Site, express and courier
services, and similar petty cash items in connection with the Work.

i. The costs of premiums for all bonds and insurance that Contractor is required by the
Contract Documents to purchase and maintain.

C. Costs Excluded: The term Cost of the Work does not include any of the following items:

1.

Payroll costs and other compensation of Contractor’s officers, executives, principals,
general managers, engineers, architects, estimators, attorneys, auditors, accountants,
purchasing and contracting agents, expediters, timekeepers, clerks, and other personnel
employed by Contractor, whether at the Site or in Contractor’s principal or branch office
for general administration of the Work and not specifically included in the agreed upon
schedule of job classifications referred to in Paragraph 13.01.B.1 or specifically covered
by Paragraph 13.01.B.4. The payroll costs and other compensation excluded here are to
be considered administrative costs covered by the Contractor’s fee.

The cost of purchasing, renting, or furnishing small tools and hand tools.

Expenses of Contractor’s principal and branch offices other than Contractor’s office at the
Site.

Any part of Contractor’s capital expenses, including interest on Contractor’s capital
employed for the Work and charges against Contractor for delinquent payments.

Costs due to the negligence of Contractor, any Subcontractor, or anyone directly or
indirectly employed by any of them or for whose acts any of them may be liable, including
but not limited to, the correction of defective Work, disposal of materials or equipment
wrongly supplied, and making good any damage to property.

Expenses incurred in preparing and advancing Claims.

Other overhead or general expense costs of any kind and the costs of any item not
specifically and expressly included in Paragraph 13.01.B.

D. Contractor’s Fee

1.

2.

When the Work as a whole is performed on the basis of cost-plus-a-fee, then:

a. Contractor’s fee for the Work set forth in the Contract Documents as of the Effective
Date of the Contract will be determined as set forth in the Agreement.

b. for any Work covered by a Change Order, Change Proposal, Claim, set-off, or other
adjustment in Contract Price on the basis of Cost of the Work, Contractor’s fee will be
determined as follows:

1) When the fee for the Work as a whole is a percentage of the Cost of the Work,
the fee will automatically adjust as the Cost of the Work changes.

2) When the fee for the Work as a whole is a fixed fee, the fee for any additions or
deletions will be determined in accordance with Paragraph 11.07.C.2.

When the Work as a whole is performed on the basis of a stipulated sum, or any other
basis other than cost-plus-a-fee, then Contractor’s fee for any Work covered by a Change
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Order, Change Proposal, Claim, set-off, or other adjustment in Contract Price on the basis
of Cost of the Work will be determined in accordance with Paragraph 11.07.C.2.

Documentation and Audit: Whenever the Cost of the Work for any purpose is to be
determined pursuant to this Article 13, Contractor and pertinent Subcontractors will establish
and maintain records of the costs in accordance with generally accepted accounting practices.
Subject to prior written notice, Owner will be afforded reasonable access, during normal
business hours, to all Contractor’s accounts, records, books, correspondence, instructions,
drawings, receipts, vouchers, memoranda, and similar data relating to the Cost of the Work
and Contractor’s fee. Contractor shall preserve all such documents for a period of three years
after the final payment by Owner. Pertinent Subcontractors will afford such access to Owner,
and preserve such documents, to the same extent required of Contractor.

13.02 Allowances

A.

It is understood that Contractor has included in the Contract Price all allowances so named in
the Contract Documents and shall cause the Work so covered to be performed for such sums
and by such persons or entities as may be acceptable to Owner and Engineer.

Cash Allowances: Contractor agrees that:

1. the cash allowances include the cost to Contractor (less any applicable trade discounts)
of materials and equipment required by the allowances to be delivered at the Site, and
all applicable taxes; and

2. Contractor’s costs for unloading and handling on the Site, labor, installation, overhead,
profit, and other expenses contemplated for the cash allowances have been included in
the Contract Price and not in the allowances, and no demand for additional payment for
any of the foregoing will be valid.

Owner’s Contingency Allowance: Contractor agrees that an Owner’s contingency allowance,
if any, is for the sole use of Owner to cover unanticipated costs.

Prior to final payment, an appropriate Change Order will be issued as recommended by
Engineer to reflect actual amounts due Contractor for Work covered by allowances, and the
Contract Price will be correspondingly adjusted.

13.03 Unit Price Work

A

B.

Where the Contract Documents provide that all or part of the Work is to be Unit Price Work,
initially the Contract Price will be deemed to include for all Unit Price Work an amount equal
to the sum of the unit price for each separately identified item of Unit Price Work times the
estimated quantity of each item as indicated in the Agreement.

The estimated quantities of items of Unit Price Work are not guaranteed and are solely for
the purpose of comparison of Bids and determining an initial Contract Price. Payments to
Contractor for Unit Price Work will be based on actual quantities.

Each unit price will be deemed to include an amount considered by Contractor to be adequate
to cover Contractor’s overhead and profit for each separately identified item.

Engineer will determine the actual quantities and classifications of Unit Price Work performed
by Contractor. Engineer will review with Contractor the Engineer’s preliminary
determinations on such matters before rendering a written decision thereon (by
recommendation of an Application for Payment or otherwise). Engineer’s written decision
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E.

thereon will be final and binding (except as modified by Engineer to reflect changed factual
conditions or more accurate data) upon Owner and Contractor, and the final adjustment of
Contract Price will be set forth in a Change Order, subject to the provisions of the following
paragraph.

Adjustments in Unit Price

1. Contractor or Owner shall be entitled to an adjustment in the unit price with respect to
an item of Unit Price Work if:

a. the quantity of the item of Unit Price Work performed by Contractor differs materially
and significantly from the estimated quantity of such item indicated in the
Agreement; and

b. Contractor’s unit costs to perform the item of Unit Price Work have changed
materially and significantly as a result of the quantity change.

2. The adjustmentin unit price will account for and be coordinated with any related changes
in quantities of other items of Work, and in Contractor’s costs to perform such other
Work, such that the resulting overall change in Contract Price is equitable to Owner and
Contractor.

3. Adjusted unit prices will apply to all units of that item.

ARTICLE 14—TESTS AND INSPECTIONS; CORRECTION, REMOVAL, OR ACCEPTANCE OF DEFECTIVE WORK

14.01 Access to Work

A.

Owner, Engineer, their consultants and other representatives and personnel of Owner,
independent testing laboratories, and authorities having jurisdiction have access to the Site
and the Work at reasonable times for their observation, inspection, and testing. Contractor
shall provide them proper and safe conditions for such access and advise them of Contractor’s
safety procedures and programs so that they may comply with such procedures and programs
as applicable.

14.02 Tests, Inspections, and Approvals

A.

Contractor shall give Engineer timely notice of readiness of the Work (or specific parts
thereof) for all required inspections and tests, and shall cooperate with inspection and testing
personnel to facilitate required inspections and tests.

Owner shall retain and pay for the services of an independent inspector, testing laboratory,
or other qualified individual or entity to perform all inspections and tests expressly required
by the Contract Documents to be furnished and paid for by Owner, except that costs incurred
in connection with tests or inspections of covered Work will be governed by the provisions of
Paragraph 14.05.

If Laws or Regulations of any public body having jurisdiction require any Work (or part thereof)
specifically to be inspected, tested, or approved by an employee or other representative of
such public body, Contractor shall assume full responsibility for arranging and obtaining such
inspections, tests, or approvals, pay all costs in connection therewith, and furnish Engineer
the required certificates of inspection or approval.
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D.

Contractor shall be responsible for arranging, obtaining, and paying for all inspections and
tests required:

1. by the Contract Documents, unless the Contract Documents expressly allocate
responsibility for a specific inspection or test to Owner;

2. to attain Owner’s and Engineer’s acceptance of materials or equipment to be
incorporated in the Work;

3. by manufacturers of equipment furnished under the Contract Documents;

4. for testing, adjusting, and balancing of mechanical, electrical, and other equipment to be
incorporated into the Work; and

5. for acceptance of materials, mix designs, or equipment submitted for approval prior to
Contractor’s purchase thereof for incorporation in the Work.

Such inspections and tests will be performed by independent inspectors, testing laboratories,
or other qualified individuals or entities acceptable to Owner and Engineer.

If the Contract Documents require the Work (or part thereof) to be approved by Owner,
Engineer, or another designated individual or entity, then Contractor shall assume full
responsibility for arranging and obtaining such approvals.

If any Work (or the work of others) that is to be inspected, tested, or approved is covered by
Contractor without written concurrence of Engineer, Contractor shall, if requested by
Engineer, uncover such Work for observation. Such uncovering will be at Contractor’s expense
unless Contractor had given Engineer timely notice of Contractor’s intention to cover the
same and Engineer had not acted with reasonable promptness in response to such notice.

14.03 Defective Work

A.
B.

Contractor’s Obligation: It is Contractor’s obligation to assure that the Work is not defective.

Engineer’s Authority: Engineer has the authority to determine whether Work is defective, and
to reject defective Work.

Notice of Defects: Prompt written notice of all defective Work of which Owner or Engineer
has actual knowledge will be given to Contractor.

Correction, or Removal and Replacement: Promptly after receipt of written notice of defective
Work, Contractor shall correct all such defective Work, whether or not fabricated, installed,
or completed, or, if Engineer has rejected the defective Work, remove it from the Project and
replace it with Work that is not defective.

Preservation of Warranties: When correcting defective Work, Contractor shall take no action
that would void or otherwise impair Owner’s special warranty and guarantee, if any, on said
Work.

Costs and Damages: In addition to its correction, removal, and replacement obligations with
respect to defective Work, Contractor shall pay all claims, costs, losses, and damages arising
out of or relating to defective Work, including but not limited to the cost of the inspection,
testing, correction, removal, replacement, or reconstruction of such defective Work, fines
levied against Owner by governmental authorities because the Work is defective, and the
costs of repair or replacement of work of others resulting from defective Work. Prior to final
payment, if Owner and Contractor are unable to agree as to the measure of such claims, costs,
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losses, and damages resulting from defective Work, then Owner may impose a reasonable
set-off against payments due under Article 15.

14.04 Acceptance of Defective Work

A.

If, instead of requiring correction or removal and replacement of defective Work, Owner
prefers to accept it, Owner may do so (subject, if such acceptance occurs prior to final
payment, to Engineer’s confirmation that such acceptance isin general accord with the design
intent and applicable engineering principles, and will not endanger public safety). Contractor
shall pay all claims, costs, losses, and damages attributable to Owner’s evaluation of and
determination to accept such defective Work (such costs to be approved by Engineer as to
reasonableness), and for the diminished value of the Work to the extent not otherwise paid
by Contractor. If any such acceptance occurs prior to final payment, the necessary revisions
in the Contract Documents with respect to the Work will be incorporated in a Change Order.
If the parties are unable to agree as to the decrease in the Contract Price, reflecting the
diminished value of Work so accepted, then Owner may impose a reasonable set-off against
payments due under Article 15. If the acceptance of defective Work occurs after final
payment, Contractor shall pay an appropriate amount to Owner.

14.05 Uncovering Work

A.

Engineer has the authority to require additional inspection or testing of the Work, whether
or not the Work is fabricated, installed, or completed.

If any Work is covered contrary to the written request of Engineer, then Contractor shall, if
requested by Engineer, uncover such Work for Engineer’s observation, and then replace the
covering, all at Contractor’s expense.

If Engineer considers it necessary or advisable that covered Work be observed by Engineer or
inspected or tested by others, then Contractor, at Engineer’s request, shall uncover, expose,
or otherwise make available for observation, inspection, or testing as Engineer may require,
that portion of the Work in question, and provide all necessary labor, material, and
equipment.

1. Ifitis found that the uncovered Work is defective, Contractor shall be responsible for all
claims, costs, losses, and damages arising out of or relating to such uncovering, exposure,
observation, inspection, and testing, and of satisfactory replacement or reconstruction
(including but not limited to all costs of repair or replacement of work of others); and
pending Contractor’s full discharge of this responsibility the Owner shall be entitled to
impose a reasonable set-off against payments due under Article 15.

2. If the uncovered Work is not found to be defective, Contractor shall be allowed an
increase in the Contract Price or an extension of the Contract Times, directly attributable
to such uncovering, exposure, observation, inspection, testing, replacement, and
reconstruction. If the parties are unable to agree as to the amount or extent thereof, then
Contractor may submit a Change Proposal within 30 days of the determination that the
Work is not defective.

14.06 Owner May Stop the Work

A.

If the Work is defective, or Contractor fails to supply sufficient skilled workers or suitable
materials or equipment, or fails to perform the Work in such a way that the completed Work
will conform to the Contract Documents, then Owner may order Contractor to stop the Work,
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or any portion thereof, until the cause for such order has been eliminated; however, this right
of Owner to stop the Work will not give rise to any duty on the part of Owner to exercise this
right for the benefit of Contractor, any Subcontractor, any Supplier, any other individual or
entity, or any surety for, or employee or agent of any of them.

14.07 Owner May Correct Defective Work

A. If Contractor fails within a reasonable time after written notice from Engineer to correct
defective Work, or to remove and replace defective Work as required by Engineer, then
Owner may, after 7 days’ written notice to Contractor, correct or remedy any such deficiency.

B. In exercising the rights and remedies under this Paragraph 14.07, Owner shall proceed
expeditiously. In connection with such corrective or remedial action, Owner may exclude
Contractor from all or part of the Site, take possession of all or part of the Work and suspend
Contractor’s services related thereto, and incorporate in the Work all materials and
equipment stored at the Site or for which Owner has paid Contractor but which are stored
elsewhere. Contractor shall allow Owner, Owner’s representatives, agents and employees,
Owner’s other contractors, and Engineer and Engineer’s consultants access to the Site to
enable Owner to exercise the rights and remedies under this paragraph.

C. Allclaims, costs, losses, and damages incurred or sustained by Owner in exercising the rights
and remedies under this Paragraph 14.07 will be charged against Contractor as set-offs
against payments due under Article 15. Such claims, costs, losses and damages will include
but not be limited to all costs of repair, or replacement of work of others destroyed or
damaged by correction, removal, or replacement of Contractor’s defective Work.

D. Contractor shall not be allowed an extension of the Contract Times because of any delay in
the performance of the Work attributable to the exercise by Owner of Owner’s rights and
remedies under this Paragraph 14.07.

ARTICLE 15—PAYMENTS TO CONTRACTOR; SET-OFFS; COMPLETION; CORRECTION PERIOD

15.01 Progress Payments

A. Basis for Progress Payments: The Schedule of Values established as provided in Article 2 will
serve as the basis for progress payments and will be incorporated into a form of Application
for Payment acceptable to Engineer. Progress payments for Unit Price Work will be based on
the number of units completed during the pay period, as determined under the provisions of
Paragraph 13.03. Progress payments for cost-based Work will be based on Cost of the Work
completed by Contractor during the pay period.

B. Applications for Payments

1. Atleast 20 days before the date established in the Agreement for each progress payment
(but not more often than once a month), Contractor shall submit to Engineer for review
an Application for Payment filled out and signed by Contractor covering the Work
completed as of the date of the Application and accompanied by such supporting
documentation as is required by the Contract Documents.

2. If payment is requested on the basis of materials and equipment not incorporated in the
Work but delivered and suitably stored at the Site or at another location agreed to in
writing, the Application for Payment must also be accompanied by: (a) a bill of sale,
invoice, copies of subcontract or purchase order payments, or other documentation
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establishing full payment by Contractor for the materials and equipment; (b) at Owner’s
request, documentation warranting that Owner has received the materials and
equipment free and clear of all Liens; and (c) evidence that the materials and equipment
are covered by appropriate property insurance, a warehouse bond, or other
arrangements to protect Owner’s interest therein, all of which must be satisfactory to
Owner.

Beginning with the second Application for Payment, each Application must include an
affidavit of Contractor stating that all previous progress payments received by Contractor
have been applied to discharge Contractor’s legitimate obligations associated with prior
Applications for Payment.

The amount of retainage with respect to progress payments will be as stipulated in the
Agreement.

C. Review of Applications

1.

Engineer will, within 10 days after receipt of each Application for Payment, including each
resubmittal, either indicate in writing a recommendation of payment and present the
Application to Owner, or return the Application to Contractor indicating in writing
Engineer’s reasons for refusing to recommend payment. In the latter case, Contractor
may make the necessary corrections and resubmit the Application.

Engineer’s recommendation of any payment requested in an Application for Payment will
constitute a representation by Engineer to Owner, based on Engineer’s observations of
the executed Work as an experienced and qualified design professional, and on Engineer’s
review of the Application for Payment and the accompanying data and schedules, that to
the best of Engineer’s knowledge, information and belief:

a. the Work has progressed to the point indicated;

b. the quality of the Work is generally in accordance with the Contract Documents
(subject to an evaluation of the Work as a functioning whole prior to or upon
Substantial Completion, the results of any subsequent tests called for in the Contract
Documents, a final determination of quantities and classifications for Unit Price Work
under Paragraph 13.03, and any other qualifications stated in the recommendation);
and

c. the conditions precedent to Contractor’s being entitled to such payment appear to
have been fulfilled in so far as it is Engineer’s responsibility to observe the Work.

By recommending any such payment Engineer will not thereby be deemed to have
represented that:

a. inspections made to check the quality or the quantity of the Work as it has been
performed have been exhaustive, extended to every aspect of the Work in progress,
or involved detailed inspections of the Work beyond the responsibilities specifically
assigned to Engineer in the Contract; or

b. there may not be other matters or issues between the parties that might entitle
Contractor to be paid additionally by Owner or entitle Owner to withhold payment to
Contractor.
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4. Neither Engineer’s review of Contractor’s Work for the purposes of recommending
payments nor Engineer’s recommendation of any payment, including final payment, will
impose responsibility on Engineer:

a.

b.

to supervise, direct, or control the Work;

for the means, methods, techniques, sequences, or procedures of construction, or
the safety precautions and programs incident thereto;

for Contractor’s failure to comply with Laws and Regulations applicable to
Contractor’s performance of the Work;

to make any examination to ascertain how or for what purposes Contractor has used
the money paid by Owner; or

to determine that title to any of the Work, materials, or equipment has passed to
Owner free and clear of any Liens.

5. Engineer may refuse to recommend the whole or any part of any payment if, in Engineer’s
opinion, it would be incorrect to make the representations to Owner stated in
Paragraph 15.01.C.2.

6. Engineer will recommend reductions in payment (set-offs) necessary in Engineer’s
opinion to protect Owner from loss because:

a.

b.

the Work is defective, requiring correction or replacement;
the Contract Price has been reduced by Change Orders;

Owner has been required to correct defective Work in accordance with
Paragraph 14.07, or has accepted defective Work pursuant to Paragraph 14.04;

Owner has been required to remove or remediate a Hazardous Environmental
Condition for which Contractor is responsible; or

Engineer has actual knowledge of the occurrence of any of the events that would
constitute a default by Contractor and therefore justify termination for cause under
the Contract Documents.

D. Payment Becomes Due

1. Ten days after presentation of the Application for Payment to Owner with Engineer’s
recommendation, the amount recommended (subject to any Owner set-offs) will become
due, and when due will be paid by Owner to Contractor.

E. Reductions in Payment by Owner

1. In addition to any reductions in payment (set-offs) recommended by Engineer, Owner is
entitled to impose a set-off against payment based on any of the following:

a.

Claims have been made against Owner based on Contractor’s conduct in the
performance or furnishing of the Work, or Owner has incurred costs, losses, or
damages resulting from Contractor’s conduct in the performance or furnishing of the
Work, including but not limited to claims, costs, losses, or damages from workplace
injuries, adjacent property damage, non-compliance with Laws and Regulations, and
patent infringement;
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b. Contractor has failed to take reasonable and customary measures to avoid damage,
delay, disruption, and interference with other work at or adjacent to the Site;

c. Contractor has failed to provide and maintain required bonds or insurance;

d. Owner has been required to remove or remediate a Hazardous Environmental
Condition for which Contractor is responsible;

e. Owner has incurred extra charges or engineering costs related to submittal reviews,
evaluations of proposed substitutes, tests and inspections, or return visits to
manufacturing or assembly facilities;

f. The Work is defective, requiring correction or replacement;

g. Owner has been required to correct defective Work in accordance with
Paragraph 14.07, or has accepted defective Work pursuant to Paragraph 14.04;

h. The Contract Price has been reduced by Change Orders;

i. An event has occurred that would constitute a default by Contractor and therefore
justify a termination for cause;

j. Liquidated or other damages have accrued as a result of Contractor’s failure to
achieve Milestones, Substantial Completion, or final completion of the Work;

k. Liens have been filed in connection with the Work, except where Contractor has
delivered a specific bond satisfactory to Owner to secure the satisfaction and
discharge of such Liens; or

|.  Other items entitle Owner to a set-off against the amount recommended.

If Owner imposes any set-off against payment, whether based on its own knowledge or
on the written recommendations of Engineer, Owner will give Contractor immediate
written notice (with a copy to Engineer) stating the reasons for such action and the
specific amount of the reduction, and promptly pay Contractor any amount remaining
after deduction of the amount so withheld. Owner shall promptly pay Contractor the
amount so withheld, or any adjustment thereto agreed to by Owner and Contractor, if
Contractor remedies the reasons for such action. The reduction imposed will be binding
on Contractor unless it duly submits a Change Proposal contesting the reduction.

Upon a subsequent determination that Owner’s refusal of payment was not justified, the
amount wrongfully withheld will be treated as an amount due as determined by
Paragraph 15.01.D.1 and subject to interest as provided in the Agreement.

15.02 Contractor’s Warranty of Title

A.

Contractor warrants and guarantees that title to all Work, materials, and equipment furnished
under the Contract will pass to Owner free and clear of (1) all Liens and other title defects,
and (2) all patent, licensing, copyright, or royalty obligations, no later than 7 days after the
time of payment by Owner.

15.03 Substantial Completion

A. When Contractor considers the entire Work ready for its intended use Contractor shall notify

Owner and Engineer in writing that the entire Work is substantially complete and request that
Engineer issue a certificate of Substantial Completion. Contractor shall at the same time
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submit to Owner and Engineer an initial draft of punch list items to be completed or corrected
before final payment.

Promptly after Contractor’s notification, Owner, Contractor, and Engineer shall make an
inspection of the Work to determine the status of completion. If Engineer does not consider
the Work substantially complete, Engineer will notify Contractor in writing giving the reasons
therefor.

If Engineer considers the Work substantially complete, Engineer will deliver to Owner a
preliminary certificate of Substantial Completion which will fix the date of Substantial
Completion. Engineer shall attach to the certificate a punch list of items to be completed or
corrected before final payment. Owner shall have 7 days after receipt of the preliminary
certificate during which to make written objection to Engineer as to any provisions of the
certificate or attached punch list. If, after considering the objections to the provisions of the
preliminary certificate, Engineer concludes that the Work is not substantially complete,
Engineer will, within 14 days after submission of the preliminary certificate to Owner, notify
Contractor in writing that the Work is not substantially complete, stating the reasons therefor.
If Owner does not object to the provisions of the certificate, or if despite consideration of
Owner’s objections Engineer concludes that the Work is substantially complete, then
Engineer will, within said 14 days, execute and deliver to Owner and Contractor a final
certificate of Substantial Completion (with a revised punch list of items to be completed or
corrected) reflecting such changes from the preliminary certificate as Engineer believes
justified after consideration of any objections from Owner.

At the time of receipt of the preliminary certificate of Substantial Completion, Owner and
Contractor will confer regarding Owner’s use or occupancy of the Work following Substantial
Completion, review the builder’s risk insurance policy with respect to the end of the builder’s
risk coverage, and confirm the transition to coverage of the Work under a permanent
property insurance policy held by Owner. Unless Owner and Contractor agree otherwise in
writing, Owner shall bear responsibility for security, operation, protection of the Work,
property insurance, maintenance, heat, and utilities upon Owner’s use or occupancy of the
Work.

After Substantial Completion the Contractor shall promptly begin work on the punch list of
items to be completed or corrected prior to final payment. In appropriate cases Contractor
may submit monthly Applications for Payment for completed punch list items, following the
progress payment procedures set forth above.

Owner shall have the right to exclude Contractor from the Site after the date of Substantial
Completion subject to allowing Contractor reasonable access to remove its property and
complete or correct items on the punch list.

15.04 Partial Use or Occupancy

A.

Prior to Substantial Completion of all the Work, Owner may use or occupy any substantially
completed part of the Work which has specifically been identified in the Contract Documents,
or which Owner, Engineer, and Contractor agree constitutes a separately functioning and
usable part of the Work that can be used by Owner for its intended purpose without
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significant interference with Contractor’s performance of the remainder of the Work, subject
to the following conditions:

1.

At any time, Owner may request in writing that Contractor permit Owner to use or occupy
any such part of the Work that Owner believes to be substantially complete. If and when
Contractor agrees that such part of the Work is substantially complete, Contractor,
Owner, and Engineer will follow the procedures of Paragraph 15.03.A through 15.03.E for
that part of the Work.

At any time, Contractor may notify Owner and Engineer in writing that Contractor
considers any such part of the Work substantially complete and request Engineer to issue
a certificate of Substantial Completion for that part of the Work.

Within a reasonable time after either such request, Owner, Contractor, and Engineer shall
make an inspection of that part of the Work to determine its status of completion. If
Engineer does not consider that part of the Work to be substantially complete, Engineer
will notify Owner and Contractor in writing giving the reasons therefor. If Engineer
considers that part of the Work to be substantially complete, the provisions of
Paragraph 15.03 will apply with respect to certification of Substantial Completion of that
part of the Work and the division of responsibility in respect thereof and access thereto.

No use or occupancy or separate operation of part of the Work may occur prior to
compliance with the requirements of Paragraph 6.04 regarding builder’s risk or other
property insurance.

15.05 Final Inspection

A. Upon written notice from Contractor that the entire Work or an agreed portion thereof is
complete, Engineer will promptly make a final inspection with Owner and Contractor and will
notify Contractor in writing of all particulars in which this inspection reveals that the Work, or
agreed portion thereof, is incomplete or defective. Contractor shall immediately take such
measures as are necessary to complete such Work or remedy such deficiencies.

15.06 Final Payment

A. Application for Payment

1.

After Contractor has, in the opinion of Engineer, satisfactorily completed all corrections
identified during the final inspection and has delivered, in accordance with the Contract
Documents, all maintenance and operating instructions, schedules, guarantees, bonds,
certificates or other evidence of insurance, certificates of inspection, annotated record
documents (as provided in Paragraph 7.12), and other documents, Contractor may make
application for final payment.

The final Application for Payment must be accompanied (except as previously delivered)
by:

a. all documentation called for in the Contract Documents;
b. consent of the surety, if any, to final payment;

c. satisfactory evidence that all title issues have been resolved such that title to all Work,
materials, and equipment has passed to Owner free and clear of any Liens or other
title defects, or will so pass upon final payment.
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d. alist of all duly pending Change Proposals and Claims; and

e. complete and legally effective releases or waivers (satisfactory to Owner) of all Lien
rights arising out of the Work, and of Liens filed in connection with the Work.

3. Inlieuof the releases or waivers of Liens specified in Paragraph 15.06.A.2 and as approved
by Owner, Contractor may furnish receipts or releases in full and an affidavit of Contractor
that: (a) the releases and receipts include all labor, services, material, and equipment for
which a Lien could be filed; and (b) all payrolls, material and equipment bills, and other
indebtedness connected with the Work for which Owner might in any way be responsible,
or which might in any way result in liens or other burdens on Owner's property, have been
paid or otherwise satisfied. If any Subcontractor or Supplier fails to furnish such a release
or receipt in full, Contractor may furnish a bond or other collateral satisfactory to Owner
to indemnify Owner against any Lien, or Owner at its option may issue joint checks
payable to Contractor and specified Subcontractors and Suppliers.

B. Engineer’s Review of Final Application and Recommendation of Payment: If, on the basis of
Engineer’s observation of the Work during construction and final inspection, and Engineer’s
review of the final Application for Payment and accompanying documentation as required by
the Contract Documents, Engineer is satisfied that the Work has been completed and
Contractor’s other obligations under the Contract have been fulfilled, Engineer will, within 10
days after receipt of the final Application for Payment, indicate in writing Engineer’s
recommendation of final payment and present the final Application for Payment to Owner
for payment. Such recommendation will account for any set-offs against payment that are
necessary in Engineer’s opinion to protect Owner from loss for the reasons stated above with
respect to progress payments. Otherwise, Engineer will return the Application for Payment to
Contractor, indicating in writing the reasons for refusing to recommend final payment, in
which case Contractor shall make the necessary corrections and resubmit the Application for
Payment.

C. Notice of Acceptability: In support of its recommendation of payment of the final Application
for Payment, Engineer will also give written notice to Owner and Contractor that the Work is
acceptable, subject to stated limitations in the notice and to the provisions of
Paragraph 15.07.

D. Completion of Work: The Work is complete (subject to surviving obligations) when it is ready
for final payment as established by the Engineer’s written recommendation of final payment
and issuance of notice of the acceptability of the Work.

E. Final Payment Becomes Due: Upon receipt from Engineer of the final Application for Payment
and accompanying documentation, Owner shall set off against the amount recommended by
Engineer for final payment any further sum to which Owner is entitled, including but not
limited to set-offs for liquidated damages and set-offs allowed under the provisions of this
Contract with respect to progress payments. Owner shall pay the resulting balance due to
Contractor within 30 days of Owner’s receipt of the final Application for Payment from
Engineer.

15.07 Waiver of Claims

A. By making final payment, Owner waives its claim or right to liquidated damages or other
damages for late completion by Contractor, except as set forth in an outstanding Claim,
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appeal under the provisions of Article 17, set-off, or express reservation of rights by Owner.
Owner reserves all other claims or rights after final payment.

The acceptance of final payment by Contractor will constitute a waiver by Contractor of all
claims and rights against Owner other than those pending matters that have been duly
submitted as a Claim, or appealed under the provisions of Article 17.

15.08 Correction Period

A.

If within one year after the date of Substantial Completion (or such longer period of time as
may be prescribed by the Supplementary Conditions or the terms of any applicable special
guarantee required by the Contract Documents), Owner gives Contractor written notice that
any Work has been found to be defective, or that Contractor’s repair of any damages to the
Site or adjacent areas has been found to be defective, then after receipt of such notice of
defect Contractor shall promptly, without cost to Owner and in accordance with Owner’s
written instructions:

1. correct the defective repairs to the Site or such adjacent areas;
2. correct such defective Work;

3. remove the defective Work from the Project and replace it with Work that is not
defective, if the defective Work has been rejected by Owner, and

4. satisfactorily correct or repair or remove and replace any damage to other Work, to the
work of others, or to other land or areas resulting from the corrective measures.

Owner shall give any such notice of defect within 60 days of the discovery that such Work or
repairs is defective. If such notice is given within such 60 days but after the end of the
correction period, the notice will be deemed a notice of defective Work under
Paragraph 7.17.B.

If, after receipt of a notice of defect within 60 days and within the correction period,
Contractor does not promptly comply with the terms of Owner’s written instructions, or in an
emergency where delay would cause serious risk of loss or damage, Owner may have the
defective Work corrected or repaired or may have the rejected Work removed and replaced.
Contractor shall pay all costs, losses, and damages (including but not limited to all fees and
charges of engineers, architects, attorneys, and other professionals and all court or arbitration
or other dispute resolution costs) arising out of or relating to such correction or repair or such
removal and replacement (including but not limited to all costs of repair or replacement of
work of others). Contractor’s failure to pay such costs, losses, and damages within 10 days of
invoice from Owner will be deemed the start of an event giving rise to a Claim under
Paragraph 12.01.B, such that any related Claim must be brought within 30 days of the failure
to pay.

In special circumstances where a particular item of equipment is placed in continuous service
before Substantial Completion of all the Work, the correction period for that item may start
to run from an earlier date if so provided in the Specifications.

Where defective Work (and damage to other Work resulting therefrom) has been corrected
or removed and replaced under this paragraph, the correction period hereunder with respect
to such Work will be extended for an additional period of one year after such correction or
removal and replacement has been satisfactorily completed.

EJCDC® C-700, Standard General Conditions of the Construction Contract.

Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,

and American Society of Civil Engineers. All rights reserved.
Page 66 of 70



F.

Contractor’s obligations under this paragraph are in addition to all other obligations and
warranties. The provisions of this paragraph are not to be construed as a substitute for, or a
waiver of, the provisions of any applicable statute of limitation or repose.

ARTICLE 16—SUSPENSION OF WORK AND TERMINATION

16.01 Owner May Suspend Work

A.

At any time and without cause, Owner may suspend the Work or any portion thereof for a
period of not more than 90 consecutive days by written notice to Contractor and Engineer.
Such notice will fix the date on which Work will be resumed. Contractor shall resume the Work
on the date so fixed. Contractor shall be entitled to an adjustment in the Contract Price or an
extension of the Contract Times directly attributable to any such suspension. Any Change
Proposal seeking such adjustments must be submitted no later than 30 days after the date
fixed for resumption of Work.

16.02 Owner May Terminate for Cause

A.

The occurrence of any one or more of the following events will constitute a default by
Contractor and justify termination for cause:

1. Contractor’s persistent failure to perform the Work in accordance with the Contract
Documents (including, but not limited to, failure to supply sufficient skilled workers or
suitable materials or equipment, or failure to adhere to the Progress Schedule);

2. Failure of Contractor to perform or otherwise to comply with a material term of the
Contract Documents;

3. Contractor’s disregard of Laws or Regulations of any public body having jurisdiction; or
4. Contractor’s repeated disregard of the authority of Owner or Engineer.

If one or more of the events identified in Paragraph 16.02.A occurs, then after giving
Contractor (and any surety) 10 days’ written notice that Owner is considering a declaration
that Contractor is in default and termination of the Contract, Owner may proceed to:

1. declare Contractor to be in default, and give Contractor (and any surety) written notice
that the Contract is terminated; and

2. enforce the rights available to Owner under any applicable performance bond.

Subject to the terms and operation of any applicable performance bond, if Owner has
terminated the Contract for cause, Owner may exclude Contractor from the Site, take
possession of the Work, incorporate in the Work all materials and equipment stored at the
Site or for which Owner has paid Contractor but which are stored elsewhere, and complete
the Work as Owner may deem expedient.

Owner may not proceed with termination of the Contract under Paragraph 16.02.B if
Contractor within 7 days of receipt of notice of intent to terminate begins to correct its failure
to perform and proceeds diligently to cure such failure.

If Owner proceeds as provided in Paragraph 16.02.B, Contractor shall not be entitled to
receive any further payment until the Work is completed. If the unpaid balance of the
Contract Price exceeds the cost to complete the Work, including all related claims, costs,
losses, and damages (including but not limited to all fees and charges of engineers, architects,
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attorneys, and other professionals) sustained by Owner, such excess will be paid to
Contractor. If the cost to complete the Work including such related claims, costs, losses, and
damages exceeds such unpaid balance, Contractor shall pay the difference to Owner. Such
claims, costs, losses, and damages incurred by Owner will be reviewed by Engineer as to their
reasonableness and, when so approved by Engineer, incorporated in a Change Order. When
exercising any rights or remedies under this paragraph, Owner shall not be required to obtain
the lowest price for the Work performed.

Where Contractor’s services have been so terminated by Owner, the termination will not
affect any rights or remedies of Owner against Contractor then existing or which may
thereafter accrue, or any rights or remedies of Owner against Contractor or any surety under
any payment bond or performance bond. Any retention or payment of money due Contractor
by Owner will not release Contractor from liability.

If and to the extent that Contractor has provided a performance bond under the provisions
of Paragraph 6.01.A, the provisions of that bond will govern over any inconsistent provisions
of Paragraphs 16.02.B and 16.02.D.

16.03 Owner May Terminate for Convenience

A

Upon 7 days’ written notice to Contractor and Engineer, Owner may, without cause and
without prejudice to any other right or remedy of Owner, terminate the Contract. In such
case, Contractor shall be paid for (without duplication of any items):

1. completed and acceptable Work executed in accordance with the Contract Documents
prior to the effective date of termination, including fair and reasonable sums for overhead
and profit on such Work;

2. expenses sustained prior to the effective date of termination in performing services and
furnishing labor, materials, or equipment as required by the Contract Documents in
connection with uncompleted Work, plus fair and reasonable sums for overhead and
profit on such expenses; and

3. other reasonable expenses directly attributable to termination, including costs incurred
to prepare a termination for convenience cost proposal.

Contractor shall not be paid for any loss of anticipated profits or revenue, post-termination
overhead costs, or other economic loss arising out of or resulting from such termination.

16.04 Contractor May Stop Work or Terminate

A.

If, through no act or fault of Contractor, (1) the Work is suspended for more than 90
consecutive days by Owner or under an order of court or other public authority, or (2)
Engineer fails to act on any Application for Payment within 30 days after it is submitted, or (3)
Owner fails for 30 days to pay Contractor any sum finally determined to be due, then
Contractor may, upon 7 days’ written notice to Owner and Engineer, and provided Owner or
Engineer do not remedy such suspension or failure within that time, terminate the contract
and recover from Owner payment on the same terms as provided in Paragraph 16.03.

In lieu of terminating the Contract and without prejudice to any other right or remedy, if
Engineer has failed to act on an Application for Payment within 30 days after it is submitted,
or Owner has failed for 30 days to pay Contractor any sum finally determined to be due,
Contractor may, 7 days after written notice to Owner and Engineer, stop the Work until
payment is made of all such amounts due Contractor, including interest thereon. The
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provisions of this paragraph are not intended to preclude Contractor from submitting a
Change Proposal for an adjustment in Contract Price or Contract Times or otherwise for
expenses or damage directly attributable to Contractor’s stopping the Work as permitted by
this paragraph.

ARTICLE 17—FINAL RESOLUTION OF DISPUTES

17.01 Methods and Procedures

A. Disputes Subject to Final Resolution: The following disputed matters are subject to final
resolution under the provisions of this article:

1.

A timely appeal of an approval in part and denial in part of a Claim, or of a denial in full,
pursuant to Article 12; and

Disputes between Owner and Contractor concerning the Work, or obligations under the
Contract Documents, that arise after final payment has been made.

B. Final Resolution of Disputes: For any dispute subject to resolution under this article, Owner or
Contractor may:

1.

elect in writing to invoke the dispute resolution process provided for in the
Supplementary Conditions;

agree with the other party to submit the dispute to another dispute resolution process;
or

if no dispute resolution process is provided for in the Supplementary Conditions or
mutually agreed to, give written notice to the other party of the intent to submit the
dispute to a court of competent jurisdiction.

ARTICLE 18—MISCELLANEOUS

18.01 Giving Notice

A. Whenever any provision of the Contract requires the giving of written notice to Owner,
Engineer, or Contractor, it will be deemed to have been validly given only if delivered:

1.

in person, by a commercial courier service or otherwise, to the recipient’s place of
business;

by registered or certified mail, postage prepaid, to the recipient’s place of business; or

by e-mail to the recipient, with the words “Formal Notice” or similar in the e-mail’s subject
line.

18.02 Computation of Times

A. When any period of time is referred to in the Contract by days, it will be computed to exclude
the first and include the last day of such period. If the last day of any such period falls on a
Saturday or Sunday or on a day made a legal holiday by the law of the applicable jurisdiction,
such day will be omitted from the computation.

EJCDC® C-700, Standard General Conditions of the Construction Contract.

Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,

and American Society of Civil Engineers. All rights reserved.
Page 69 of 70



18.03

18.04

18.05

18.06

18.07

18.08

18.09

18.10

Cumulative Remedies

A. The duties and obligations imposed by these General Conditions and the rights and remedies
available hereunder to the parties hereto are in addition to, and are not to be construed in
any way as a limitation of, any rights and remedies available to any or all of them which are
otherwise imposed or available by Laws or Regulations, by special warranty or guarantee, or
by other provisions of the Contract. The provisions of this paragraph will be as effective as if
repeated specifically in the Contract Documents in connection with each particular duty,
obligation, right, and remedy to which they apply.

Limitation of Damages

A. With respect to any and all Change Proposals, Claims, disputes subject to final resolution, and
other matters at issue, neither Owner nor Engineer, nor any of their officers, directors,
members, partners, employees, agents, consultants, or subcontractors, shall be liable to
Contractor for any claims, costs, losses, or damages sustained by Contractor on or in
connection with any other project or anticipated project.

No Waiver

A. A party’s non-enforcement of any provision will not constitute a waiver of that provision, nor
will it affect the enforceability of that provision or of the remainder of this Contract.

Survival of Obligations

A. All representations, indemnifications, warranties, and guarantees made in, required by, or
given in accordance with the Contract, as well as all continuing obligations indicated in the
Contract, will survive final payment, completion, and acceptance of the Work or termination
of the Contract or of the services of Contractor.

Controlling Law
A. This Contract is to be governed by the law of the state in which the Project is located.
Assignment of Contract

A. Unless expressly agreed to elsewhere in the Contract, no assignment by a party to this
Contract of any rights under or interests in the Contract will be binding on the other party
without the written consent of the party sought to be bound; and, specifically but without
limitation, money that may become due and money that is due may not be assigned without
such consent (except to the extent that the effect of this restriction may be limited by law),
and unless specifically stated to the contrary in any written consent to an assignment, no
assignment will release or discharge the assignor from any duty or responsibility under the
Contract.

Successors and Assigns

A. Owner and Contractor each binds itself, its successors, assigns, and legal representatives to
the other party hereto, its successors, assigns, and legal representatives in respect to all
covenants, agreements, and obligations contained in the Contract Documents.

Headings

A. Article and paragraph headings are inserted for convenience only and do not constitute parts
of these General Conditions.
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SECTION 00 73 00
SUPPLEMENTARY CONDITIONS

These Supplementary Conditions amend or supplement EJCDC C-700, Standard General Conditions of
the Construction Contract (2018). The General Conditions remain in full force and effect except as
amended.

The terms used in these Supplementary Conditions have the meanings stated in the General Conditions.
Additional terms used in these Supplementary Conditions have the meanings stated below, which are
applicable to both the singular and plural thereof.

The address system used in these Supplementary Conditions is the same as the address system used in
the General Conditions, with the prefix "SC" added—for example, “Paragraph SC-4.05.”

ARTICLE 1 - DEFINITIONS AND TERMINOLOGY
1.01 Defined Terms
SC-1.01 Delete Paragraph 1.01.A.42 in its entirety and insert the following in its place:

42. Substantial Completion — The time at which the Work (or a specified part thereof) has
progressed to the point where, in the opinion of the Engineer, the Work (or a specified part
thereof) is sufficiently complete, in accordance with the Contract Documents, so that the Work (or
a specified part thereof) can be utilized for the purposes for which it is intended. In addition, to
achieve Substantial Completion of the Work for distribution and transmission pipelines and all
associated appurtenances required for a complete and operable installation located in agricultural
fields, completed Work shall include top soil replacement, spreading, and cultivation of disturbed
field areas to allow full and unhindered use by property owners as agricultural land for seed bed
purposes in the spring of the immediately following spring planting season in each respective
project zone. The terms “substantially complete” and “substantially completed” as applied to all or
a part of the Work refer to Substantial Completion thereof.

1.02 Terminology
SC-1.02 Amend Paragraph 1.02.A at the end of the paragraph to add the following language:

Other terms used repeatedly in the Supplementary Conditions may be referenced in Paragraph
1.02.

SC-1.02 Amend Paragraph 1.02.C at the end of the paragraph to add the following language:

Note that Paragraph 1.02.C provides that the word “day” means a calendar day. An intended or
inadvertent change to “working” day has ramifications throughout the documents and is not
intended as a substitute for calendar days unless specifically agreed to, in writing, by the Owner.

ARTICLE 2 - PRELIMINARY MATTERS
2.01 Delivery of Bonds and Evidence of Insurance
SC-2.01 Delete paragraph 2.01.Bin its entirety and insert the following in its place:

B. Evidence of Contractor’s Insurance: Before any Work at the Site is started, Contractor shall
deliver to the Owner, with copies to each additional insured identified in the Supplementary
Conditions, if any, certificates of insurance, certified copies of insurance policies, (and other
evidence of insurance which either of them or any additional insured may reasonably request)
which Contractor is required to purchase and maintain in accordance with Article 6.

2.02 Copies of Documents
SC-2.02 Delete paragraph 2.02.A in its entirety and insert the following in its place:

A. Owner shall furnish to Contractor up to three (3) printed copies of conformed Contract
Documents (Project Manual and 11x17 Drawings) incorporating and integrating all Addenda and
any amendments negotiated prior to the Effective Date of the Contract and one copy in electronic
portable document format (PDF). Additional printed copies of the conformed Contract Documents
will be furnished upon request at the cost of reproduction. Full sized (22-inch x 34-inch) sets of
the Construction Drawings will be furnished at the cost of printing, which shall include labor and
materials within the cost of reproduction.

2.03 Before Starting Construction
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SC-2.03 Add the following information immediately after Paragraph 2.03.A.3:
4. revise the schedule as requested by the Owner’s Representative when:
a. Work progress falls 10 percent behind scheduled progress.

b. When time extensions are approved for changes and causes beyond Contractor’s
control.

2.04 Preconstruction Conference; Designation of Authorized Representatives
SC-2.04 Delete Paragraph 2.04.A in its entirety and insert the following new paragraph in its place:

A. Before any Work at the Site is started, a preconstruction conference will be held at a mutually
agreed upon time and place to establish a working understanding among the parties as to the
Work and to discuss the status of Contractor’s insurance and bonds schedules referred to in
Article 6, procedures for handling Shop Drawings and other submittals, processing Applications
for Payment, critical Work sequencing, field decisions and change orders, material deliveries, use
of easements, Contractor’s assignments for safety and first aid, daily report forms, and
maintaining required records. The conference shall be attended by the Owner, Contractor’'s
Project Manager, Contractor’s Superintendent, Contractor’'s Subcontractors as the Contractor
deems appropriate, Engineer, Engineer’s Resident Project Representative, Governmental
representatives, as appropriate, and others as requested by Contractor, Owner, and Engineer.
The Engineer/Owner will preside at the preconstruction conference and will arrange for keeping
and distributing the minutes to all persons in attendance. Contractor shall bring to the
preconstruction conference submittals in accordance with specifications.

2.06 Electronic Transmittals

SC-2.06 Delete Paragraphs 2.06.B and 2.06.C in their entirety and insert the following in their
place:

B. Electronic Documents Protocol: The parties shall conform to the following provisions in
Paragraphs 2.06.B and 2.06.C, together referred to as the Electronic Documents Protocol ("EDP"
or "Protocol") for exchange of electronic transmittals.

1. Basic Requirements
a. To the fullest extent practical, the parties agree to and will transmit and accept
Electronic Documents in an electronic or digital format using the procedures
described in this Protocol. Use of the Electronic Documents and any information
contained therein is subject to the requirements of this Protocol and other
provisions of the Contract.
b. The contents of the information in any Electronic Document will be the
responsibility of the transmitting party.
c. Electronic Documents as exchanged by this Protocol may be used in the same
manner as the printed versions of the same documents that are exchanged using
non-electronic format and methods, subject to the same governing requirements,
limitations, and restrictions, set forth in the Contract Documents.
d. Except as otherwise explicitly stated herein, the terms of this Protocol will be
incorporated into any other agreement or subcontract between a party and any
third party for any portion of the Work on the Project, or any Project-related
services, where that third party is, either directly or indirectly, required to
exchange Electronic Documents with a party or with Engineer. Nothing herein will
modify the requirements of the Contract regarding communications between and
among the parties and their subcontractors and consultants.
e. When transmitting Electronic Documents, the transmitting party makes no
representations as to long term compatibility, usability, or readability of the items
resulting from the receiving party’s use of software application packages,
operating systems, or computer hardware differing from those established in this
Protocol.
f. Nothing herein negates any obligation 1) in the Contract to create, provide, or
maintain an original printed record version of Drawings and Specifications,
signed and sealed according to applicable Laws and Regulations; 2) to comply
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with any applicable Law or Regulation governing the signing and sealing of
design documents or the signing and electronic transmission of any other
documents; or 3) to comply with the notice requirements of Paragraph 18.01 of
the General Conditions.

2. System Infrastructure for Electronic Document Exchange
a. Each party will provide hardware, operating system(s) software, internet, e-
mail, and large file transfer functions (“System Infrastructure”) at its own cost and
sufficient for complying with the EDP requirements. With the exception of
minimum standards set forth in this EDP, and any explicit system requirements
specified by attachment to this EDP, it is the obligation of each party to
determine, for itself, its own System Infrastructure.
1) The maximum size of an email attachment for exchange of Electronic
Documents under this EDP is 10 MB. Attachments larger than that may
be exchanged using large file transfer or physical media.
2) Each Party assumes full and complete responsibility for any and all of
its own costs, delays, deficiencies, and errors associated with converting,
translating, updating, verifying, licensing, or otherwise enabling its
System Infrastructure, including operating systems and software, for use
with respect to this EDP.
b. Each party is responsible for its own system operations, security, back-up,
archiving, audits, printing resources, and other Information Technology (“IT”) for
maintaining operations of its System Infrastructure during the Project, including
coordination with the party’s individual(s) or entity responsible for managing its
System Infrastructure and capable of addressing routine communications and
other IT issues affecting the exchange of Electronic Documents.
c. Each party will operate and maintain industry-standard, industry-accepted,

ISO-standard, commercial-grade security software and systems that are
intended to protect the other party from: software viruses and other malicious
software like worms, trojans, adware; data breaches; loss of confidentiality; and
other threats in the transmission to or storage of information from the other
parties, including transmission of Electronic Documents by physical media such
as CD/DVD/flash drive/hard drive. To the extent that a party maintains and
operates such security software and systems, it shall not be liable to the other
party for any breach of system security.

d. In the case of disputes, conflicts, or modifications to the EDP required to
address issues affecting System Infrastructure, the parties shall cooperatively
resolve the issues; but, failing resolution, the Owner is authorized to make and
require reasonable and necessary changes to the EDP to effectuate its original
intent. If the changes cause additional cost or time to Contractor, not reasonably
anticipated under the original EDP, Contractor may seek an adjustment in price
or time under the appropriate process in the Contract.

e. Each party is responsible for its own back-up and archive of documents sent
and received during the term of the contract under this EDP, unless this EDP
establishes a Project document archive, either as part of a mandatory Project
website or other communications protocol, upon which the parties may rely for
document archiving during the specified term of operation of such Project
document archive. Further, each party remains solely responsible for its own
post-Project back-up and archive of Project documents after the term of the
Contract, or after termination of the Project document archive, if one is
established, for as long as required by the Contract and as each party deems
necessary for its own purposes.

f. If a receiving party receives an obviously corrupted, damaged, or unreadable
Electronic Document, the receiving party will advise the sending party of the
incomplete transmission.

g. The parties will bring any non-conforming Electronic Documents into
compliance with the EDP. The parties will attempt to complete a successful
transmission of the Electronic Document or use an alternative delivery method to
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complete the communication.

h. The Engineer will operate a Project information management system (also
referred to in this EDP as “Newforma”) for use of Owner, Engineer, and
Contractor during the Project for exchange and storage of Project-related
communications and information. Except as otherwise provided in this EDP or
the General Conditions, use of Newforma by the parties as described in this
Paragraph will be mandatory for exchange of Project submittals, requests for
information (RFls), and other Project-related information.

SC-2.06 Supplement Paragraph 2.06 of the General Conditions by adding the following paragraph:
D. Requests by Contractor for Electronic Documents in Other Formats

1. Release of any Electronic Document versions of the Project documents in formats
other than those identified in the Electronic Documents Protocol (if any) or elsewhere in
the Contract will be at the sole discretion of the Owner.

2. To extent determined by Owner, in its sole discretion, to be prudent and necessary,
release of Electronic Documents versions of Project documents and other Project
information requested by Contractor (“Request”) in formats other than those identified in
the Electronic Documents Protocol (if any) or elsewhere in the Contract will be subject to
the provisions of the Owner’s response to the Request, and to the following conditions to
which Contractor agrees:
a. The content included in the Electronic Documents created by Engineer and
covered by the Request was prepared by Engineer as an internal working
document for Engineer’s purposes solely, and is being provided to Contractor on
an “AS IS” basis without any warranties of any kind, including, but not limited to
any implied warranties of fitness for any purpose. As such, Contractor is advised
and acknowledges that the content may not be suitable for Contractor’s
application, or may require substantial modification and independent verification
by Contractor. The content may include limited resolution of models, not-to-scale
schematic representations and symbols, use of notes to convey design concepts
in lieu of accurate graphics, approximations, graphical simplifications,
undocumented intermediate revisions, and other devices that may affect
subsequent reuse.
b. Electronic Documents containing text, graphics, metadata, or other types of
data that are provided by Engineer to Contractor under the request are only for
convenience of Contractor. Any conclusion or information obtained or derived
from such data will be at the Contractor’s sole risk and the Contractor waives any
claims against Engineer or Owner arising from use of data in Electronic
Documents covered by the Request.
c. Contractor shall indemnify and hold harmless Owner and Engineer and their
subconsultants from all claims, damages, losses, and expenses, including
attorneys' fees and defense costs arising out of or resulting from Contractor’s
use, adaptation, or distribution of any Electronic Documents provided under the
Request
d. Contractor agrees not to sell, copy, transfer, forward, give away or otherwise
distribute this information (in source or modified file format) to any third party
without the direct written authorization of Engineer, unless such distribution is
specifically identified in the Request and is limited to Contractor’s subcontractors.
Contractor warrants that subsequent use by Contractor’s subcontractors
complies with all terms of the Contract Documents and Owner’s response to
Request.

3. In the event that Owner elects to provide or directs the Engineer to provide to
Contractor any Contractor-requested Electronic Document versions of Project information
that is not explicitly identified in the Contract Documents as being available to Contractor,
the Owner shall be reimbursed by Contractor on an hourly basis for any engineering
costs necessary to create or otherwise prepare the data in a manner deemed appropriate
by Engineer.
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ARTICLE 3 - CONTRACT DOCUMENTS: INTENT, REQUIREMENTS, REUSE
3.01 Intent
SC-3.01 Add the following new paragraph immediately after Paragraph 3.01.G:

H. The provisions of the Instructions to Bidders and Supplementary Conditions shall take
precedence over the General Conditions. In the case of conflict, ambiguity, or discrepancy
between Drawings and Specifications, or otherwise within the Contract Documents, the better
quality or greater quantity of Work resulting in the greater cost shall be furnished and included in
the Contract Price and the matter shall be brought to the Engineer’s attention for resolution.

ARTICLE 4 - COMMENCEMENT AND PROGRESS OF THE WORK
4.01 Commencement of Contract Times; Notice to Proceed
SC-4.01 Delete Paragraph 4.01.A in its entirety and insert the following paragraph in its place:

A. The Contract Times will commence to run on the day indicated in the Notice to Proceed. A
Notice to Proceed may be given at any time within 60 days after the Effective Date of the
Agreement.

4.03 Reference Points
SC-4.03 Add the following new paragraph immediately after paragraph 4.03.A:

B. Reference points shall be provided by the Engineer one (1) time. Subsequent reestablishment
of reference points shall be the responsibility of the Contractor. Contractor shall notify the
Engineer a minimum of five (5) days in advance of the need for construction reference points for
the Project. All other layout and staking shall be the responsibility of the Contractor.

SC-5.01 Delete paragraph 5.01.C in its entirety and insert the following in its place:

C. The Contractor shall obtain, at no increase in Contract Price or Contract Time, any
additional lands, rights-of-way, and easements that the Contractor, in its sole discretion, requires
beyond those provided by the Owner for temporary facilities, ingress and egress, shipping and
delivery, equipment and material storage, disposal of spoil or waste material, or any other
purpose for completion of the Work. The Contractor shall obtain (a) all required permits beyond
those provided by Owner from the U.S. Government, the State, and any Political Subdivision and
public utility with jurisdiction, or (b) permission by written agreement, if private property. The
Contractor shall submit copies of all such permits and written agreements to the Owner.

ARTICLE 5 - SITE, SUBSURFACE AND PHYSICAL CONDITIONS, HAZARDOUS ENVIRONMENTAL
CONDITIONS

5.02 Use of Site and Other Areas
SC-5.02 Add the following new language immediately after paragraph 5.02.D:
E. Control of Work:

1. The Contractor shall execute the Work so that it will cause the least practicable
interference with, and avoid prolonged interruption of or damage to, existing facilities,
underground utilities, overhead utilities, and roadways. The Contractor shall obtain
written approval from the Owner at least 72 hours before performing any Work that
involves either connection to existing facilities or interruption of service or existing
operations. The Contractor shall perform that Work when it causes the least interference
with or annoyance, as determined by the Owner and Engineer.

2. The Contractor shall initiate, maintain, and supervise all weather protection and local
and area climatic and seasonal precipitation event programs applicable to the Work. In
the event of severe weather, the Contractor shall immediately inspect the Work at the
Site and take all necessary actions to ensure that public access and safety are
maintained.

3. The Contractor shall be responsible for: (a) performing the pumping, draining, and
controlling of surface water and groundwater in a way that it will not endanger the Work
or any adjacent facility or property, or interrupt, restrict, or interfere with the use of any
adjacent facility or property, and (b) taking into account any dewatering operations from
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other Work.

4. Neither the Owner nor Engineer will accept or coordinate deliveries for the Contractor.
The Contractor shall coordinate and be at the site to receive all deliveries. Materials and
equipment stored on the site or right of way shall be placed so as to insure minimum
danger and obstruction to the traveling public or property owners.

5. The Contractor shall take whatever steps, procedures, or means required to prevent
dust nuisance due to the Contractor’s operations on-site, along haul routes, within
stockpile areas, and within or along equipment or material staging areas. Dust control
measures shall be maintained at all times to the satisfaction of the Owner and Engineer
and as required by any other Political Subdivision with jurisdiction.

6. Any dumping of spoil or waste material by the Contractor shall comply with all Federal,
State, and local laws and regulations. Whether public or private landfills are used, the
Contractor shall pay all required dumping fees and shall furnish to the Engineer evidence
of such payments."

5.03 Subsurface and Physical Conditions
SC-5.03 Add the following new paragraphs immediately after 5.03.D:

E. In the preparation of Drawings and Specifications, Engineer relied upon the following
information of explorations and tests of subsurface conditions at the Site, if any. It shall be the
responsibility of the Contractor to determine to Contractor’'s own satisfaction the location and
nature of surface and subsurface obstacles and the soil and water conditions, which will be
encountered during the Work. Additional test borings and other exploratory options may be made
by the Contractor at Contractor’'s own expense. Contractor shall make arrangements for soil
investigation with Owner. Reports and existing drawings are intended for reference only.
Contractor shall verify existing conditions prior to Bidding.

1. The following table lists the reports of explorations and tests of subsurface conditions
at or adjacent to the Site that contain Technical Data (if any), and specifically identifies
the Technical Data in the report upon which Contractor may rely:

Report Title Date of Report Technical Data

Geotechnical Evaluation

Report, Fargo WWTP Flood Geotechnical Exploration and

Protection Levee North April 14, 2015 summary of findings.
Broadway

Stockpile Suitability Letter,

Fargo RWRF Flood Geotechnical letter for soll

December 13, 2023

Protection, Stockpile sampling and suitable uses.

Suitability

Fargo WWTP Flood Technical Memorandum
Protection, 30% Design October 16, 2017 Geotechnical Exploration and
Review summary of findings.

Fargo Wastewater Treatment
Facility Phase 11B September 26, 2019
Improvements

Stormwater Lift Station #24,
Fargo WWTF Phase 1IB October 3, 2019
Expansion

Geotechnical Exploration and
Engineering Review

Geotechnical Exploration and
Engineering Review

2. The following table lists the drawings of existing physical conditions at or adjacent to
the Site, including those drawings depicting existing surface and subsurface structures at
or adjacent to the Site (except Underground Facilities), that contain Technical Data (if
any), and specifically identifies the Technical Data upon which Contractor may rely:
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Drawings Title Date of Drawings Technical Data
Pump House & Force Main

Fargo Sewage Plant 9/1/1971 As Built Plans
Project No. 3349

Wastewater Treatment

FaClllty — 150’ Clarifier 9/15/1995

Project No. 4022-2
Wastewater Treatment Plant
EXpanSion Phase Il 10/6/1995

Project No. 4022-3
Wastewater Treatment Plant

Expansion Sludge Handling
& Disposal Phase IV-A 12/12/1997 Record Drawing

Project No. 4022-4A
Wastewater Treatment

Record Drawing

Record Drawing

Facility, Phase VI 1/25/2002 Record Drawing

Project No. 4022-6

WWTP Tie Sheets Varies Record Drawings

Phase IIB Expansion Fargo

Wastewater Treatment i

For 2/3/2020 Con§truct|on Documents
acility (Design Drawings)

Project No. WW1701

F. Copies of reports and drawings itemized in SC 5.03.E, if any, that are not included with the
Bidding Documents may be examined at Advanced Engineering and Environmental Services,
LLC. (AE2S) in the Engineer of Record's home office location during regular business hours.
These reports and drawings, if any, are not part of the Contract Documents, but the "technical
data" contained therein upon which Contractor may rely as identified and established above are
incorporated therein by reference. Contractor is not entitled to rely upon other information and
data utilized by Engineer and Engineer's Consultants in the preparation of Drawings and
Specifications.

5.05 Underground Facilities
SC-5.05 Add the following new paragraphs immediately after Paragraph 5.05.A.5:

6. contacting all affected utilities prior to construction on this Contract and making their own
investigations including exploratory excavation as needed to determine the location and type of
crossing or paralleling a particular utility; associated costs shall be subsidiary to the pipeline unit
prices, and shall be made in accordance with that specific State's Department of Health, State's
Department of Environmental and Natural Resource, or similar department;

7. notification to all utilities and underground service agencies a minimum of 72 hours in advance
of Work scheduled or envisioned and arrange to have their respective services located. The
Contractor shall obtain acceptance, in writing, from the utility regarding the preservation of their
respective service during construction. The acceptance letters/forms shall be submitted monthly
(at a minimum) to the Owner’s representative;

8. using extreme care when working around overhead utilities. If required, work permits from the
respective utility shall be obtained by the Contractor. Should any facility, either underground or
overhead, be unexpectedly encountered or damaged during construction, the Contractor shall
immediately notify a representative of the company involved and take such steps as necessary
for protection of the general public and his own personnel.

SC-5.05 Add the following new paragraph immediately after Paragraph 5.05.F:
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G. The right is reserved to governmental agencies and to owners of utilities to enter at any time
upon any street, alley, right-of-way, or easement for the purpose of making changes in their
property made necessary by the Work and for the purpose of maintaining and making repairs to
their property.

5.06 Hazardous Environmental Conditions at Site
SC-5.06 Add the following new paragraphs immediately after Paragraph 5.06.A.3:

4. The following table lists the reports known to Owner relating to Hazardous Environmental
Conditions at or adjacent to the Site, and the Technical Data (if any) upon which Contractor may
rely:

Report Title Date of Report Technical Data

5. The following table lists the drawings known to Owner relating to Hazardous Environmental
Conditions at or adjacent to the Site, and Technical Data (if any) contained in such Drawings
upon which Contractor may rely.

Drawings Title Date of Drawings Technical Data

ARTICLE 6 - BONDS AND INSURANCE
6.01 Performance, Payment, and Other Bonds
SC-6.01 Delete Paragraph 6.01.A in its entirety and insert the following paragraph in its place:

A. Contractor shall furnish performance and payment bonds, each in an amount at least equal to
the Contract Price as security for the faithful performance and payment of all of Contractor’s
obligations under the Contract Documents. These bonds shall remain in effect at 100 percent of
the Contract Price for one (1) full year after the date when Substantial Completion is granted or to
the end of the Warranty Period, whichever is greater, except as provided otherwise by Laws or
Regulations or by the Contract Documents. Contractor shall also furnish such other bonds as are
required by the Contract Documents.

SC-6.01 Add the following paragraph immediately after Paragraph 6.01.B:

1. The correction period specified as one year after the date of Substantial Completion in
Paragraph 15.08.A of the General Conditions is hereby revised to be one (1) year after Final
Completion.

6.03 Contractor's Insurance
S$C-6.03 Supplement Paragraph 6.03 with the following provisions after Paragraph 6.03.C:

D. Other Additional Insureds: Advanced Engineering and Environmental Services, LLC (AE2S)
and City of Fargo, as additional insured. AE2S and City of Fargo and subconsultants shall have
all the benefits, rights, and coverage of an additional insured under these policies.

E. Other Additional Insureds: State of North Dakota Agencies, Officers, and Employees shall also
have all the benefits, rights, and coverage of an additional insured under these policies. Policies
shall contain a "Waiver of subrogation in favor of the state of North Dakota" waiving any right of
recovery the insurance company may have against the State.

F. Workers' Compensation and Employer's Liability: Contractor shall purchase and maintain
workers’ compensation and employer’s liability insurance, including, as applicable, United States
Longshoreman and Harbor Workers’ Compensation Act, Jones Act, stop-gap employer’s liability
coverage for monopolistic states, and foreign voluntary workers’ compensation (from available
sources, notwithstanding the jurisdictional requirement of Paragraph 6.02.B of the General
Conditions).

Workers' Compensation and Related Policies Policy limits of not less than:

Workers' Compensation
State Statutory
Applicable Federal (e.g. Longshoreman's) Statutory
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Employer's Liability
Each accident $500,000
Each employee $500,000

G. Commercial General Liability - Claims Covered: Contractor shall purchase and maintain
commercial general liability insurance, covering all operations by or on behalf of Contractor, on an
occurrence basis, against claims for:

1. damages because of bodily injury, sickness or disease, or death of any person other
than Contractor’s employees,

2. damages insured by reasonably available personal injury liability coverage, and

3. damages because of injury to or destruction of tangible property wherever located,
including loss of use resulting therefrom.

H. Commercial General Liability - Form and Content: Contractor's commercial liability policy must
be written on a 1996 (or later) Insurance Services Organization, Inc. (ISO) commercial general
liability form (occurrence form) and include the following coverages and endorsements:
1. Products and completed operations coverage.
a. Such insurance must be maintained for three years after final payment.
b. Contractor shall furnish Owner and each other additional insured (as identified

in the Supplementary Conditions or elsewhere in the Contract) evidence of
continuation of such insurance at final payment and three years thereafter.

2. Blanket contractual liability coverage, including but not limited to coverage of
Contractor’s contractual indemnity obligations in Paragraph 7.18.

3. Severability of interests and no insured-versus-insured or cross-liability exclusions.
4. Underground, explosion, and collapse coverage.

5. Personal injury coverage.

6. Additional insured endorsements that include both ongoing operations and products
and completed operations coverage through ISO Endorsements CG 20 10 10 01 and CG
20 37 10 01 (together). If Contractor demonstrates to Owner that the specified ISO
endorsements are not commercially available, then Contractor may satisfy this
requirement by providing equivalent endorsements.

7. For design professional additional insureds, ISO Endorsement CG 20 32 07 04
“Additional Insured—Engineers, Architects or Surveyors Not Engaged by the Named
Insured” or its equivalent.

I. Commercial General Liability - Excluded Content. The commercial general liability insurance
policy, including its coverages, endorsements, and incorporated provisions, must not include any
of the following:

1. Any modification of the standard definition of “insured contract” (except to delete the
railroad protective liability exclusion if Contractor is required to indemnify a railroad or
others with respect to Work within 50 feet of railroad property).

2. Any exclusion for water intrusion or water damage.

3. Any provisions resulting in the erosion of insurance limits by defense costs other than
those already incorporated in ISO form CG 00 01.

4. Any exclusion of coverage relating to earth subsidence or movement.

5. Any exclusion for the insured’s vicarious liability, strict liability, or statutory liability
(other than worker's compensation).

6. Any limitation or exclusion based on the nature of Contractor’s work.

7. Any professional liability exclusion broader in effect than the most recent edition of ISO
form CG 22 79.

J. Commercial General Liability - Minimum Policy Limits
Commercial General Liability Policy limits of not less
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than:

General Aggregate $2,000,000
Products — Completed Operations Aggregate $1,000,000
Personal and Advertising Injury $1,000,000

Bodily Injury and Property Damage — Each Occurrence  $1,000,000

K. Automobile Liability: Contractor shall purchase and maintain automobile liability insurance for
damages because of bodily injury or death of any person or property damage arising out of the
ownership, maintenance, or use of any motor vehicle. The automobile liability policy must be
written on an occurrence basis.

Automobile Liability Policy limits of not less

than:
Bodily Injury
Each Person $1,000,000
Each Accident $1,000,000
Property Damage
Each Accident $1,000,000
[or]

Combined Single Limit
Combined Single Limit (Bodily Injury and Property Damage) $2,000,000

L. Umbrella or Excess Liability: Contractor shall purchase and maintain umbrella or excess
liability insurance written over the underlying employer’s liability, commercial general liability, and
automobile liability insurance described in the Paragraphs above. The coverage afforded must be
at least as broad as that of each and every one of the underlying policies.

Excess or Umbrella Liability Policy limits of not less than:
Each Occurrence $2,000,000
General Aggregate $2,000,000

M. Contractor's Professional Liability Insurance: If Contractor will provide or furnish professional
services under this Contract, through a delegation of professional design services or otherwise,
then Contractor shall be responsible for purchasing and maintaining applicable professional
liability insurance. This insurance must cover negligent acts, errors, or omissions in the
performance of professional design or related services by the insured or others for whom the
insured is legally liable. The insurance must be maintained throughout the duration of the
Contract and for a minimum of two years after Substantial Completion. The retroactive date on
the policy must pre-date the commencement of furnishing services on the Project.

Contractor’s Professional Liability Policy limits of not less than:
Each Claim $2,000,000
Annual Aggregate $2,000,000

O. Unmanned Aerial Vehicle Liability Insurance: If Contractor uses unmanned aerial vehicles
(UAV - commonly referred to as drones) at the Site or in support of any aspect of the Work,
Contractor shall obtain UAV liability insurance in the amounts stated; name Owner, Engineer, and
all individuals and entities identified in the Supplementary Conditions as additional insureds; and
provide a certificate to Owner confirming Contractor's compliance with this requirement. Such
insurance will provide coverage for property damage, bodily injury or death, and invasion of

privacy.
Unmanned Aerial Vehicle Liability Policy limits of not less than:
Insurance
Each Claim $2,000,000
General Aggregate $2,000,000
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P. The insurance required by the Contract Documents, through a policy or endorsement, shall
include:

1) A provision that the policy and endoresements may not be cancelled or modified
without thirty days' prior written notice to Owner;

2) A provision that any attorney who represents the State under this policy must first
qualify as and be appointed by the North Dakota Attorney General as a Special Assistant
General as required under North Dakota Century Code 54-12-08;

3) A provision that Contractor’s insurance coverage shall be primary (i.e. pay first) as
respects to any insurance, self-insurance or self-retention maintained by the State and
that any insurance, self-insurance or self-retention maintained by the State shall be in
excess of the Contractor’s insurance and shall not contribute with it;

4) Cross liability/severability of interest for all policies and endorsements.

Q. The legal defense provided to the State under the policy and any endorsements must be free
of any conflicts of interest, even if retention of separate legal counsel for the State is necessary.

R. The Contractor shall furnish certificates of insurance and all endorsements to Owner prior to
commencement of Work at the Site.

S. Failure to provide insurance as required by the Contract Documents is a material breach of
contract entitling the State to Terminate for Cause.

T. The Certificate of Insurance MUST include provision for 30 days prior written notice prior to
cancellation. “Will Endeavor to Mail” is not acceptable. Crossing out or X-ing over the words
“endeavor to” will not be acceptable. Failure to comply with the required cancellation provision will
cause the contracts to be rejected and will delay the Notice to Proceed."

6.04 Builder's Risk and Other Property Insurance
SC-6.04 Delete Paragraph 6.04.B and insert the following in its place:

B. Property Insurance for Facilities of Owner Where Work Will Occur. Contractor shall purchase
and maintain property insurance upon the Work at the Site in the amount of the full replacement
cost thereof.

1. This insurance shall:
a. Include the interests of Owner, Contractor, Subcontractors, Engineer, and any
other individuals or entities identified herein, and the officers, directors, partners,
employees, agents and other consultants and subcontractors of any of them
each of whom is deemed to have an insurable interest and shall be listed as an
insured or additional insured;
b. Be written on a Builder’s Risk “all-risk” or open peril or special causes of loss
policy form that shall at least include insurance for physical loss and damage to
the Work, temporary buildings, false work, and materials and equipment in transit
and shall insure against at least the following perils or causes of loss: fire,
lightning, extended coverage, theft, vandalism and malicious mischief,
earthquake, collapse, debris removal, demolition occasioned by enforcement of
Laws and Regulations, water damage (other than that caused by flood), and
such other perils or causes of loss as may be specifically required by the
Supplementary Conditions;
c. Include expenses incurred in the repair or replacement of any insured property
(including but not limited to fees and charges of engineers and architects);
d. Cover materials and equipment stored at the Site or at another location that
was agreed to in writing by Owner prior to being incorporated in the Work,
provided that such materials and equipment have been included in an Application
for Payment recommended by Engineer;
e. Allow for partial utilization of the Work by Owner;
f. Include testing and startup; and
g. Be maintained in effect until final payment is made unless otherwise agreed to
in writing by Owner, Contractor and Engineer with 30 days written notice to each
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other additional insured to whom a certificate of insurance has been issued.
2. Contractor shall be responsible for any deductible or self-insured retention.

3. The policies or insurance required to be purchased and maintained by Contractor in
accordance with this Paragraph SC-6.04.B shall comply with the requirements of
Paragraph 6.03 of the General Conditions and as revised by the Supplementary
Conditions.

4. Additional Insureds:
a. City of Fargo
b. Advanced Engineering and Environmental Services, LLC (AE2S)
d. State of North Dakota

SC-6.04 Delete Paragraph 6.04.D in its entirety.

ARTICLE 7 - CONTRACTOR'S RESPONSIBILITIES

7.03 Labor; Working Hours

SC-7.03 Add the following new subparagraphs immediately after Paragraph 7.03.C:
1. Regular working hours will be 7:00 AM to 7:00 PM local time.
2. Owner's legal holidays are federal holidays.

3. Contractor will not be permitted to work on a Saturday, Sunday, or legal holiday without
Owner's written consent given after Contractor has provided written notice to Engineer a
minimum of two (2) weeks in advance.

SC-7.03 Add the following paragraph immediately after Paragraph 7.03.C:

D. The Contractor shall be responsible for the conduct of Contractor’'s employees and employees
of Subcontractors and suppliers on the Work Site. The Contractor shall take immediate steps to
remedy any activity that may be construed as discriminatory, or which creates a hostile work
environment. Activities covered by this provision include, but shall not be limited to, physical
contact or signs or language that is vulgar, profane, or racially or sexually derogatory.

7.05 "Or Equals”
SC-7.05 Add the following new subparagraph immediately after Paragraph 7.05.C:

1. “Or Equals" items of materials or equipment will be considered only during the bidding period
as outlined in the Instructions to Bidders and Substitution Procedures.

7.06 Substitutes
SC-7.06 Add the following new subparagraph immediately after Paragraph 7.06.C:

1. Substitute items of materials or equipment will be considered only during the bidding period as
outlined in the Instructions to Bidders and Substitution Procedures.

7.07 Concerning Subcontractors and Suppliers
SC-7.07 Amend Paragraph 7.07.D to include the following language after the last sentence:

If Owner or Engineer after due investigation, has reasonable objection to any proposed
Subcontractor or Supplier, Owner may, before the Notice of Award is given, request apparent
Successful Bidder to submit a substitute, in which case apparent Successful Bidder shall submit
an acceptable substitute, Bidder’'s Bid price will be increased (or decreased) by the difference in
the cost occasioned by such substitution, and Owner may consider such price adjustment in
evaluating Bids and making the Contract award.

SC-7.07 Add the following new paragraph immediately after Paragraph 7.07.M:
7.12 Record Documents
SC-7.12 Amend Paragraph 7.12.A to include the following language after the last sentence:

If the requirements of this Paragraph 7.12.A have not been satisfied, Engineer may negate all or
part of a progress payment until compliance is reached.

7.13 Safety and Protection
SC-7.13 Add a new paragraph immediately after Paragraph 7.13.J:
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K. Contractor agrees to promptly notify Owner of all potential Claims which arise from or result
from this agreement. Contractor further agrees to take all reasonable steps to preserve all
physical evidence and information which may be relevant to the circumstances surrounding a
potential claim, while maintaining public safety, and to grant to the Owner the opportunity to
review and inspect such evidence, including the scene of the accident.

7.16 Submittals
SC-7.16 Add a new paragraph immediately after Paragraph 7.16.F:

G. If applicable, Contractor shall furnish with the Shop Drawings a certification of asserting
compliance with American Iron and Steel (AlS) requirements for all applicable materials and
items.

ARTICLE 8 - OTHER WORK AT THE SITE
8.02 Coordination
SC-8.02 Add the following new Paragraph 8.02.C immediately after Paragraph 8.02.B:

C. Owner intends to contract with other contractors listed below for the performance of other work
at or adjacent to the Site.

1. None specified at the writing of these Supplementary Conditions. If Owner contracts
work at or adjacent to the Site, Contractor shall work with Owner to coordinate with other
various contractors and work forces at the Site.

ARTICLE 9 - OWNER'S RESPONSIBILITIES
S$C-9.13 Add the following new paragraph immediately after Paragraph 9.12:
9.13 Owner's Site Representative

A. Owner may furnish an “Owner’s Site Representative” to represent Owner at the Site
and assist Owner in observing the progress and quality of the Work. The Owner’s Site
Representative is not Engineer’s consultant, agent, or employee. Owner’s Site
Representative will be identified by the Owner at the preconstruction meeting, if any. The
authority and responsibilities of Owner’s Site Representative will be identified at the
preconstruction meeting, if any.

B. The Owner may, from time to time, provide representatives during construction to also
observe the Work and report to the Owner.

ARTICLE 10 - ENGINEER'S STATUS DURING CONSTRUCTION

10.02 Visits to Site

SC-10.02 Add the following new paragraphs immediately after Paragraph 10.02.B:
C. Progress Meetings

1. The Engineer shall schedule and hold regular on-Site progress meetings at least
weekly and at other times (i.e. — more or less frequently) as requested by Contractor or
as required by progress of the Work. The Contractor, Engineer, and all Subcontractors
active on the Site shall attend each meeting. Contractor may at its discretion request
attendance by representatives of its Suppliers, manufacturers, and other Subcontractors.

2. The Engineer will preside at the progress meeting and will arrange for keeping and
distributing the minutes. The purpose of the meetings is to review the progress of the
Work, maintain coordination of efforts, discuss changes in scheduling, and resolve other
problems which may develop. During each meeting, the contractors shall present any
issues which may impact progress with a view to resolve these issues expeditiously.

10.03 Resident Project Representative
SC-10.03 Add the following new paragraphs immediately after Paragraph 10.03.B:

C. The Resident Project Representative (RPR) will be Engineer's representative at the Site. The
Owner will designate the Engineer to represent the Owner’s interest during the course of
construction. The authority of the Engineer and RPR’s is further defined in Article 10 of the
General Conditions. RPR's dealings in matters pertaining to the Work in general will be with
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Engineer and Contractor. RPR's dealings with Subcontractors will only be through or with the full
knowledge or approval of Contractor. The RPR will:

1. Conferences and Meetings: Attend meetings with Contractor, such as preconstruction
conferences, progress meetings, job conferences, and other Project-related meetings
(but not including Contractor’s safety meetings), and as appropriate prepare and circulate
copies of minutes thereof.

2. Safety Compliance: Comply with Site safety programs, as they apply to RPR, and if
required to do so by such safety programs, receive safety training specifically related to
RPR’s own personal safety while at the Site.

3. Liaison
a. Serve as Engineer's liaison with Contractor. Working principally through
Contractor’s authorized representative or designee, assist in providing
information regarding the provisions and intent of the Contract Documents.
b. Serve as Engineer’s liaison with Contractor. Working principally through
Contractor’s authorized representative or designee, assist in providing
information regarding the provisions and intent of the Contract Documents.
c. Assist in obtaining from Owner additional details or information, when required
for Contractor’s proper execution of the Work.

4. Review of Work; Defective Work
a. Conduct on-Site observations of the Work to assist Engineer in determining, to
the extent set forth in Paragraph 10.02, if the Work is in general proceeding in
accordance with the Contract Documents.
b. Observe whether any Work in place appears to be defective.
c. Observe whether any Work in place should be uncovered for observation, or
requires special testing, inspection or approval.

5. Inspections and Tests
a. Observe Contractor-arranged inspections required by Laws and Regulations,
including but not limited to those performed by public or other agencies having
jurisdiction over the Work.
b. Accompany visiting inspectors representing public or other agencies having
jurisdiction over the Work.

6. Payment Requests: Review Applications for Payment with Contractor.

7. Completion
a. Participate in Engineer’s visits regarding Substantial Completion.
b. Assist in the preparation of a punch list of items to be completed or corrected.
c. Participate in Engineer’s visit to the Site in the company of Owner and
Contractor regarding completion of the Work, and prepare a final punch list of
items to be completed or corrected by Contractor.
d. Observe whether items on the final punch list have been completed or
corrected.

D. The RPR will not:

1. Authorize any deviation from the Contract Documents or substitution of materials or
equipment (including “or-equal” items).

2. Exceed limitations of Engineer’s authority as set forth in the Contract Documents.
3. Undertake any of the responsibilities of Contractor, Subcontractors, or Suppliers.

4. Advise on, issue directions relative to, or assume control over any aspect of the
means, methods, techniques, sequences or procedures of construction.

5. Advise on, issue directions regarding, or assume control over security or safety
practices, precautions, and programs in connection with the activities or operations of
Owner or Contractor.

6. Participate in specialized field or laboratory tests or inspections conducted off-site by
others except as specifically authorized by Engineer.
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7. Authorize Owner to occupy the Project in whole or in part.

E. Neither Engineer’s authority or responsibility under this Article 10 or under any other provision
of the Contract Documents nor any decision made by Engineer in good faith either to exercise or
not exercise such authority or responsibility or the undertaking, exercise, or performance of any
authority or responsibility by Engineer shall create, impose, or give rise to any duty or contract,
tort or otherwise owed by Engineer to Contractor, any Subcontractor, any Supplier, or to any
surety for or employee or agent of any of them.

ARTICLE 11 - CHANGES TO THE CONTRACT
11.05 Owner-Authorized Changes in the Work
SC-11.05 Add new paragraphs immediately after Paragraph 11.05.C:

D. Except as specifically authorized in writing by the Engineer at the time additional Work is done
beyond the original scope of the Contract Documents, the Contractor shall make no claims for
additional compensation. The Contractor’s plea of ignorance of foreseeable conditions which will
create difficulties or hindrances in the execution of the Work will not be acceptable to the Owner
as an excuse for any failure of the Contractor to fulfill the requirements of the Contract
Documents, and shall not be a basis for the Contractor’s claim for additional compensation. Any
discrepancies in, or conflicts between, the items described in these Contract Documents must be
submitted in writing to the Engineer for adjustment prior to proceeding with the Work, as any
claims for additional compensation to achieve compliance with the requirements of those items
will not be allowed or considered.

ARTICLE 12 - CLAIMS

12.01 Claims

SC-12.01 Add new paragraphs immediately after Paragraph 12.01.G:
H. Claims Between Contractors

1. Should Contractor cause damage to the Work or property of any separate contractor at
the Site, or should any claim arising out of Contractor’s performance of Work at the Site
be made by any separate Contractor against another Contractor, the Owner, Engineer, or
Engineer’s Consultants, Contractor shall promptly attempt to settle with such other
contractor by agreement, or to otherwise resolve the dispute by arbitration, or at law.

2. Contractor shall, to the fullest extent permitted by Law, indemnify and hold harmless
Owner, Engineer, Engineer’s Consultant and the officers, directors, partners, employees,
agents and other consultants and subcontractors of each and any of them from and
against all claims, costs, losses and damages (including, but not limited to fees and
charges of engineers, architects, attorneys and other professionals and court and
arbitration costs) arising directly, indirectly, or consequentially out of any action, legal or
equitable, brought by any separate contractor against Owner, Engineer, or Engineer’s
Consultant to the extent that said claim is based on, or arises out of, Contractor’s
performance of the Work. Should a separate contractor cause damage to the Work or
property of Contractor, or, should the performance of the Work by any separate
contractor at the Site give rise to any other Claim, Contractor shall not institute any
action, legal or equitable, against Owner, Engineer, or Engineer’s Consultant or permit
any action against any of them to be maintained and continued in its name or for its
benefit in any court, or before any arbiter, which seeks to impose liability on, or to recover
damages from, Owner, Engineer, or Engineer’'s Consultant on account of any such
damage or Claim.

3. If Contractor is delayed at any time in performing or furnishing Work by any act or
neglect of a separate contractor, and Owner and Contractor are unable to agree as to the
extent of any adjustment in Contract Times attributable thereto, Contractor may make a
Claim for an extension of times in accordance with Article 12. An extension of the
Contract Times shall be Contractor’s exclusive remedy with respect to Owner, Engineer,
and Engineer’s Consultant(s) for any delay, disruption, interference or hindrance caused
by any separate contractor.
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ARTICLE 13 - COST OF WORK: ALLOWANCES, UNIT PRICE WORK
13.01 Cost of the Work
SC-13.01 Supplement Paragraph 13.01.B.5.c.(2) by adding the following sentence:

The equipment rental rate book that governs the included costs for the rental of machinery and
equipment owned by Contractor (or a related entity) under the Cost of the Work provisions of this
Contract is the most current edition of Rental Rate Blue Book for Construction Equipment or the
AED Green Book: Rental Rates & Specifications for Construction Equipment or as identified
during a preconstruction conference and agreed to by Owner, Engineer, and Contractor.

SC-13.01 Supplement Paragraph 13.01.C.2 by adding the following definition of small tools and
hand tools:

For purposes of this paragraph, “small tools and hand tools” means any tool or equipment whose
current price if it were purchased new at retail would be less than $500.

13.03 Unit Price Work

SC-13.03 Delete Paragraph 13.03.E in its entirety and insert the following in its place:
E. Adjustments in Unit Price

1. There will be no adjustments in the Unit Prices for Unit Price Work for increased or
decreased quantities under this Contract. Quantities for items listed on the Contractor’s
Bid Form will be measured during construction by Engineer’s Field Representative, and
the final measured quantities multiplied by the Unit Price shall be used to determine the
Contract Price. To complete the Project in accordance with the intent of the Contract
Documents it is anticipated that quantities of several items will be more or less than

estimated on the Contractor’s Bid Form. Accordingly, there will be no compensation for
material restocking, if necessary.

ARTICLE 14 - TESTS AND INSPECTIONS: CORRECTION, REMOVAL, OR ACCEPTANCE OF
DEFECTIVE WORK

14.02 Tests, Inspections, and Approvals
SC-14.02 Delete Paragraph 14.02.B in its entirety and insert the following in its place:

B. Contractor shall retain and pay for the services of an independent inspector, testing laboratory,
or other qualified individual or entity to perform all inspections and tests expressly required by the
Contract Documents, unless specifically identified as a service to be retained and paid for by the
Owner.

ARTICLE 15 - PAYMENTS TO CONTRACTOR, SET OFFS; COMPLETIONS; CORRECTION PERIOD
15.01 Progress Payments
SC-15.05 Add the following new Paragraphs immediately following Paragraph 15.01.C.6.e:

f. Failure to make payment to Subcontractors, Supplier, or labor.

g. Claims made by Engineer for additional compensation because of Contractor delays or
rejection of defective Work.

h. Liability for liquidated damages has been incurred by Contractor.
SC-15.01 Delete Paragraph 15.01.D and replace with the following:
D. Payment Becomes Due

1. 60 days after presentation of the Application for Payment to the Owner's Regulatory
Authority with Engineer's recommendation, and if approved by the Owner’s Regulatory
Authority, the amount recommended will (subject to the provisions of Paragraph 15.01.C
and 15.01.E) become due, and when due will be paid by Owner to Contractor.

15.03 Substantial Completion
SC-15.03 Add the following new subparagraph to Paragraph 15.03.B:

1. If some or all of the Work has been determined not to be at a point of Substantial Completion
and will require re-inspection or re-testing by Engineer, the cost of such re-inspection or re-
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testing, including the cost of time, travel and living expenses, will be paid by Contractor to Owner.
If Contractor does not pay, or the parties are unable to agree as to the amount owed, then Owner
may impose a reasonable set-off against payments due under this Article 15.

15.04 Partial Use or Occupancy
SC-15.04 Add the following new subparagraph to Paragraph 15.04.A:

5. Owner may at any time request in writing Contractor to permit Owner to take over operation of
any part of the Work although it may not be substantially complete. A copy of such request will be
sent to Engineer, and within a reasonable time thereafter Owner, Contractor, and Engineer shall
make an inspection of that part of the Work to determine its status of completion and will prepare
a list of the items remaining to be completed or corrected prior to final payment. If Contractor
does not object in writing to Owner and Engineer that such part of Work is not ready for separate
operation by Owner, Engineer will finalize the list of items to be completed or corrected and will
deliver such list to Owner and Contractor together with a written recommendation as to the
division of responsibility pending final payment between Owner and Contractor with respect to
security, operation, safety, maintenance, utilities, insurance, warranties, and guarantees for that
part of the Work which will become binding upon Owner and Contractor at the time the Owner
takes over such operation (unless they shall have otherwise agreed in writing and so informed
Engineer). During such operation and prior to Substantial Completion of such part of Work,
Owner shall allow Contractor reasonable access to complete or correct items on said list and to
complete other related Work.

15.05 Final Inspection
SC-15.05 Add the following new Paragraph 15.05.B:

B. Upon correction of deficiencies and completion of the entire Work within each Project Zone,
Contractor shall notify Engineer in writing requesting a final inspection. If, in the Opinion of the
Engineer, the Contractor has satisfactorily completed the Work within each respective Project
Zone, Contractor, Engineer, and Owner shall execute the Final Inspection and Acceptance form.

15.08 Correction Period
SC-15.08 Add the following new Paragraphs 15.08.G and 15.08.H:

G. The correction period specified as one year after the date of Substantial Completion in
Paragraph 15.08.A of the General Conditions is hereby revised to be the number of years set
forth in SC 6.01.B.1; or if no such revision has been made in SC 6.01.B, then the correction
period is hereby specified to be two (2) years after Substantial Completion.

H. It is understood that during the warranty period, repairs due to faulty workmanship or materials
shall be covered by the Performance Bond. However, a break in one of the pipelines shall be
deemed an emergency and must be repaired immediately. The Contractor, therefore, prior to
leaving the Project, shall have an understanding and agreement by signed letter or appropriate
entry in the Owner’s minutes of the meeting as to procedure for making said emergency repairs
and notifications to the Contractor.

ARTICLE 16 - SUSPENSION OF WORK AND TERMINATION
16.01 Owner May Suspend Work
SC-16.01 Add the following new paragraph immediately after Paragraph 16.01.A:

B. Historical/Archaeological Finds: If during the course of construction evidence of deposits of
historical or archaeological interest is found, the Contractor shall cease operations affecting the
find and shall notify the Owner, and the State Historical Society or similar agency of reporting
within that particular state. No further disturbance of the deposits shall ensue until the Contractor
has been notified in writing by the Engineer that he may proceed.

ARTICLE 18 - MISCELLANEOUS
No suggested Supplementary Conditions in this Article.
EXHIBIT A - SOFTWARE REQUIREMENTS FOR ELECTRONIC DOCUMENT EXCHANGE

ltem Electronic Documents: Transmittal Means Data Format Note (1)
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General communications, transmittal covers,
meeting notices and responses to general

a1t information requests for which there is no specific Email Email
prescribed form.
a2 Meeting agendas, meeting minutes, RFI's and Email w/ PDE )
' responses to RFI’s, and Contract forms. Attachement
Contactors Submittals (Shop Drawings, “or equal”
requests, substitution requests, documentation
accompanying Sample submittals and other Email w/
a.3 submittals) to Owner and Engineer, and Owner’s  Attachment or PDF
and Engineer’s responses to Contractor’s Newforma
Submittals, Shop Drawings, correspondence, and
Applications for Payment.
Correspondence; milestone and final version
Submittals of reports, layouts, Drawings, maps, .
. L Email w/
calculations and spreadsheets, Specifications,
a.4 . ) Attachment or LFE PDF
Drawings and other Submittals from Contractor to
. . or Newforma
Owner or Engineer and for responses from Engineer
and Owner to Contractor regarding Submittals.
Layouts and drawings to be submitted to Owner for Email w/
a5 y gs to Attachment or LFE DWG
future use and modification.
or Newforma
Correspondence, reports and Specifications to be  Email w/
a.6 submitted to Owner for future word processing use Attachment or LFE DOC
and modification. or Newforma
. Email w/
a7 Spreadsheets and (:Jata to be submlt.t(.ad tF) Owner forAttachment or LFE EXC
future data processing use and modification.
or Newforma
) . Email w/
a8 Database files and datg to be submltteq fco aner Attachment or LFE DB
for future data processing use and modification.
or Newforma
Notes
(1) All exchanges and uses of transmitted data are subject to the appropriate provisions of Contract
Documents.
(2) Transmittal of written notices is governed by Paragraph 18.01 of the General Conditions.
Key
Email Standard Email formats (.htm, .rtf, or .txt). Do not use stationery formatting or other features that
impair legibility of content on screen or in printed copies.
LFE Agreed upon Large File Exchange method (FTP, CD, DVD, hard drive).
PDF Portable Document Format readable by Adobe® Acrobat Reader.
DWG Autodesk® AutoCAD .dwg format.
DOC  Microsoft® Word .docx format.
EXC  Microsoft® Excel .xIs or .xml format.
DB Microsoft® Access .mdb format.
END OF SECTION
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PART 1

SECTION 00 73 40
FUNDING AGENCY REQUIREMENTS

GENERAL

1.01 SUMMARY

A.

Section Includes:

1. Basic funding agency requirements.
2. Debarment, suspension, Ineligibility, and voluntary exclusion.

1.02 BASIC FUNDING AGENCY REQUIREMENTS

A.

Project may be funded in part by North Dakota Department of Emergency
Services utilizing the Federal Emergency Management Agency (FEMA) Pre-
Disaster Mitigation Program (PDM).

Contractors and subcontractors shall comply with all applicable State and
Federal Laws, Rules, and Regulations when developing bids associated with this
project.

References to applicable Laws, Rules, Regulations and Environmental
Conditions are included in the attached copy of the OWNER'’S Pre-Disaster
Mitigation Program Subgrant Agreement that follows this Section.

1.03 DEBARMENT, SUSPENSION, INELIGIBILITY, AND VOLUNTARY EXCLUSION

A

PART 2

Executive Order 12549 prohibits entering contracts or subcontracts with
individual or businesses who are debarred or suspended.

Contractor shall provide a Certification Regarding Debarment, Suspension, and
Ineligibility with their bid. A copy of the certification form is included as
Attachment C to the OWNER’S Pre-Disaster Mitigation Program Subgrant
Agreement that follows this Section.

PRODUCTS

2.01  NOT USED.

PART 3

EXECUTION

3.01  NOT USED.

END OF SECTION
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STATE OF NORTH DAKOTA
DEPARTMENT OF EMERGENCY SERVICES

DOUG BURGUM
Governor

Major General Alan Dohrmann
Director — Department of Emergency Services

Cody Schulz
Director - Division of Homeland Security

CFDA Title and Number: Non-Disaster Grants — Pre-Disaster Mitigation Program, 97.047
Non-Disaster Grant Fiscal Year: 2018

Subrecipient: City of Fargo

Project Number: PDMC-PJ-08-ND-2018-023 — 2018 City of Fargo WWTP Flood Protection Plan

Pre-Disaster Mitigation Program Subgrant Agreement
for
FY 2018 Non-Disaster Grant Awards

This Agreement is between the State of North Dakota, Department of Emergency Services
(Grantee) and, the undersigned state agency, political subdivision of the state, or federally
recognized Tribal Nation or authorized tribal organization (Subgrantee). This Agreement is based
on the existence of the following facts and conditions:

A. WHEREAS, on March 4, 2020, the Federal Emergency Management Agency (FEMA)
obligated project funding under Application Number PDMC -08-ND-2018; and

B. WHEREAS, the Grantee represents that it is fully qualified and eligible to receive these
grant funds to provide the services identified herein and agrees to comply with all the
requirements of this Agreement; and

C. WHEREAS, the Subgrantee has submitted an application, which is incorporated herein by
reference, to the Grantee setting forth a list of activities (herein referred to individually as
“Project”). The Grantee and FEMA have approved the Project along with any exceptions
that have been made prior to signing of this agreement.

D. WHEREAS, Subgrantee has the legal authority to accept mitigation funds and shall provide
all necessary financial and managerial resources to meet the terms and conditions of
receiving federal and state mitigation funds.



NOW, THEREFORE, the Grantee and Subgrantee, based upon the existence of the

foregoing conditions, do further agree to the following:

ARTICLE I. Definitions. As used in this Agreement, the following terms shall have the following
meanings unless another meaning is specified elsewhere:

A

"Eligible activities" are those activities authorized in the FEMA-State Agreement, and in
the Robert T. Stafford Disaster Relief and Emergency Assistance Act, Public Law 93-288,
as amended, 42 U.S.C 88§ 5121-5207 (Stafford Act); in accordance with 44 CFR § 206.44;
and applicable policies of the FEMA.

"Articles of Agreement" is the agreement electronically signed between the FEMA and the
State of North Dakota, for projects awarded through the FY 2018 PDM Program. The
Recipient and Subrecipient must abide by the Federal award terms and conditions set forth
in the Articles of Agreement.

ARTICLE Il. Applicable Law. The parties agree to all the conditions, obligations, and duties
imposed by the FEMA-State Agreement and all applicable state and federal legal requirements
including, without any limitation on the generality of the foregoing, the requirements of Title 44 of
the Code of Federal Regulations (CFR) Part(s) 13, 80, and 206, and the policies of the FEMA. The
Subgrantee further agrees to comply with the Statement of Assurances attached hereto as
Attachment B.

ARTICLE Il1. Funding and Insurance. Grantee shall provide funds to the Subgrantee for eligible
activities for the project approved by the Grantee and the FEMA, as specified in Attachment A —
Approved Project Data. The federal allowable costs shall be determined as per 44 CFR Part(s) 13
and 206, which shall be up to seventy-five percent of all eligible costs.

A

C.

The approved project documentation shall be transmitted to Subgrantee, and shall state the
cumulative funding allowed, the scope of the eligible project, and the costs eligible under
this Agreement. Amendments may obligate or deobligate funding, thereby amending the
total funding for the project. The approved project documentation shall document the total
eligible costs and the total federal share of those costs, which shall be seventy-five percent
of all eligible costs. Contingent upon an appropriation by the State Legislature, the Grantee
may provide some portion of any nonfederal share for some sub grantees. As a condition
of receipt of the federal funding, the Subgrantee agrees to provide any nonfederal share not
paid by the Grantee.

If the Subgrantee is required to repay the Grantee funds already disbursed by the Grantee,
the Subgrantee will have 60 days to reimburse the full amount. If Subgrantee has not
reimbursed the grantee the full amount within the 60 days, the Grantee will have all the
rights and remedies available to them by law; including, but not limited to, the withhold of
future fund disbursement to off-set amount due to Grantee.

As a further condition to funding under this Agreement, the Subgrantee agrees to procure
insurance sufficient for the type or types of hazards for which the disaster was declared to
cover any and all projects to be funded under this Agreement where insurance is available
and reasonable. Subgrantee shall provide Grantee with a certificate of such insurance as a
condition to funding under this Agreement.

ARTICLE 1V. Duplication of Benefits Prohibition. Subgrantee may not receive funding under
this Agreement to pay for damage covered by insurance, nor may Subgrantee receive any other
duplicate benefits under this Agreement.

A

Without delay, Subgrantee shall advise Grantee of any insurance coverage for the damage
identified on the applicable project application and of any entitlement to compensation or
indemnification from such insurance. All such duplicate benefits are “ineligible costs”
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which the Subgrantee shall reimburse to the Grantee without delay. The Subgrantee shall
also reimburse the Grantee if the Subgrantee receives any duplicate benefits from any other
source for any damage identified on the applicable project application for which
Subgrantee has received payment from Grantee.

B. Inthe event that Grantee should determine that Subgrantee has received duplicate benefits,
by its execution of this Agreement the Subgrantee gives Grantee the authority to set off the
sum of any such duplicate benefits by withholding it from any other funds otherwise due
and owing to Subgrantee, or to use such remedies available at law or equity to the
repayment of said sums to Grantee.

ARTICLE V. Compliance with Environmental, Planning and Permitting Laws. Subgrantee
shall be responsible for the implementation and completion of the approved projects described in
Attachment A — Approved Project Data, in a manner acceptable to Grantee, and in accordance with
applicable legal requirements. The contract documents for any project undertaken by Subgrantee,
and any land use permitted by or engaged in by Subgrantee, shall be consistent with the local
ordinances and State law. Subgrantee shall ensure that any development or development order
complies with all applicable planning, permitting and building requirements. Subgrantee shall
engage such competent, properly licensed engineering, building, and other technical and
professional assistance at all project sites as may be needed to ensure that the project complies with
the contract documents.

ARTICLE VI. Subgrantee Risk Assessment. As required by 2 CFR § 200.331 NDDES will
complete a Financial Assistance Recipient Risk Assessment rating form for every subgrantee
receiving an award to evaluate their potential risk of non-compliance. Subgrantees will be evaluated
on factors such as their prior experience with the same or similar subawards, results of previous
audits including whether or not they received a Single Audit and the extent to which the same or
similar subaward has been audited as a major program; if they have new personnel or new or
substantially changed systems, and the extent and results of Federal awarding agency monitoring.

A Risk Assessment will be completed immediately prior to executing this Subgrant Agreement.
All new and existing active subgrantees will be rated upon new disaster and program funding
opportunities. The Business Manager will work with the State Hazard Mitigation Officer (SHMO)
or assigned staff, to jointly complete the risk assessment and score subgrantees, as applicable.
Results of the Risk Assessment may result in the imposition of specific conditions as allowed in 2
CFR & 200.207, and will be identified within Attachment D of this Subgrant Agreement.

Every January, or as needed, NDDES will re-evaluate all subgrantee Risk Assessments. Based on
overall compliance with project requirements and any issues noticed therein, an updated Financial
Assistance Recipient Risk Assessment will be completed and subgrantees can be upgraded or
removed from low, medium or high risk status. If a subgrantee is non-compliant with the additional
requirements of a subaward due to being considered high risk, the subaward and all federal and
state monies can be deobligated at the request of NDDES. Upon deobligation due to non-
compliance, a subgrantee will be considered high risk in perpetuity.

ARTICLE VII. Required Documentation, Reviews, and Inspections. Subgrantee shall create
and maintain documentation of work performed and costs incurred sufficient to permit a formal
audit comporting with ordinary, customary and prudent public accounting requirements. Upon the
failure of Subgrantee to create and maintain such documentation, Grantee may terminate further
funding under this Agreement, and Subgrantee shall reimburse to Grantee (within 60 days) all
payments disbursed earlier to Subgrantee, together with any and all accrued interest.



To ensure all State and Federal Standards are met, Grantee will conduct a physical inspection of all
non-plan projects before a project is started and again before the project is closed.

Throughout the life of an approved project, Grantee will undertake a number of project monitoring
activities to ensure successful completion of projects. Grantee will monitor and evaluate project
accomplishments and adherence to the project work schedule. Through the review of Subgrantee
quarterly reports mitigation staff will attempt to identify any potential problems in grant
performance. If problems or concerns exist Grantee will contact Subgrantee to further research
potential issues. Technical administration or program assistance may be offered or coordinated if
required. In addition, mitigation staff will contact Subgrantee on an as needed basis to provide
project management support and to aid in the successful completion and closeout of projects. If a
project has not been completed and closed within 120 days of the project’s period of performance
Grantee will send a letter to the applicant that details project deadlines, includes instructions for
project closeout, and gives instructions and deadlines for requesting a time extension if necessary.

For all projects, Subgrantee shall certify that: the project was completed in accordance with FEMA
approvals; all required and allowable funds have been paid; all reported costs were incurred in the
performance of eligible work; work was completed in compliance with the provisions of the
FEMA-State Agreement; payments for the project were made in accordance with the existing
requirements of Federal and State laws and regulations; no further requests for funding will be
made; and there are no pending bills.

As required by 44 CFR Part 80.14 (d), for all acquisition and relocation projects, every 3 years the
Subgrantee (in coordination with any current successor in interest) through the grantee, shall submit
to the FEMA Regional Administrator a report certifying that the Subgrantee has inspected the
property within the month preceding the report, and that the property continues to be maintained
consistent with the provisions of 44 CFR Part 80, the property conveyance and the grant award.

ARTICLE VIII. Cost Sharing. The federal share of the eligible costs specified in Attachment A
— Approved Project Data, under this Agreement shall be up to seventy five (75) percent of such
costs, and the nonfederal share shall be the remaining amount. Payment of a specified portion of
the nonfederal share of such costs is contingent upon a potential future State appropriation defining
the apportionment of the nonfederal share. Subgrantee commits to meet any local matching funds
required for successful project completion. Further, at the time of project application, Subgrantee
must provide Grantee with a Resolution of Commitment from its authorized governing body.
Subgrantee also certifies that any matching funds borne by the Subgrantee will come from a
nonfederal source as required by 44 CFR § 13.24.

ARTICLE IX. Payment of Costs. Grantee shall disburse the eligible costs to Subgrantee in
accordance with the following procedures:

A. Following the receipt of a project reimbursement request (including supporting
documentation in the way of invoices, contracts, force account labor and equipment
schedules, and cancelled checks or vouchers), a payment will be issued for any funding
that is eligible to be paid to the Subgrantee, as it becomes available. Payment authorizations
shall be calculated in accordance with the federal/non-federal cost share, and on the terms
and conditions set forth in the FEMA/State Agreement and this agreement. Authorization
for payment will include documentation to substantiate the amount of the authorization.

B. Grantee may advance funds under this Agreement to Subgrantee up to 90 percent of the 75
percent federal share for projects other than Acquisition/Relocation/Elevation projects.
Upon completion of the project, submission of the summary of documentation (cancelled
checks, warrants, certified transaction reports, etc.) and final approval by FEMA, the
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remaining 10 percent share of the federal share and the appropriate state share will be paid.
For Acquisition/Relocation/Elevations projects, all conditions for advances listed above
shall apply except that the grantee may advance 100 percent of the federal share rather than
90 percent. Subgrantee must meet the following conditions to be eligible for an advance of
funds:

1. Subgrantee shall certify to Grantee that Subgrantee has procedures in place to
ensure that funds are disbursed to project vendors, contractors, and subcontractors
without unnecessary delay;

2. Subgrantee shall submit to Grantee the budget supporting the request;

3. Subgrantee shall submit a statement justifying the advance and the proposed use
of the funds and specifying the amount of funds requested; and

4. Subgrantee shall pay over to Grantee any interest earned on advances for
remittance to the FEMA as often as practicable, but not later than ten (10) business
days after the close of each calendar quarter.

Grantee may, in its discretion, withhold its portion of the nonfederal share of funding under
this Agreement from Subgrantee if Grantee has reason to expect a subsequent unfavorable
determination by the FEMA that a previous disbursement of funds under this Agreement
was improper.

ARTICLE X. Final Payment. Grantee shall disburse the final payment to Subgrantee upon the
performance of the following conditions:

A
B.

Subgrantee shall have completed the project to the satisfaction of the Grantee;
Subgrantee shall have submitted the documentation specified in Articles VI and VIII of
this Agreement;

C. Grantee shall have performed the final inspection;
D.
E

Subgrantee shall have requested final reimbursement.
Subgrantee shall have requested project closeout by letter

ARTICLE XI. Records Maintenance. The funding of eligible costs under this Agreement and
the performance of all other conditions shall be subject to the following requirements, in addition
to such other and further requirements as may be imposed by operation of law:

A

The “Uniform Administrative Requirements for Grants and Cooperative Agreements to
State and Local Governments,” as codified in 44 Code of Federal Regulations Part 13, as
amended.
Office of Management and Budget Circular No. A-87, “Cost Principles for State and Local
Governments,” as amended.
Office of Management and Budget Circular No. A-110, “Uniform Administrative
Requirements for Grants and Other Agreements with Institutions of Higher Education,
Hospitals and Other Non-Profit Organizations,” as amended.
Office of Management and Budget Circular No. A-122, “Cost Principles for Non-Profit
Organizations,” as amended.
Subgrantee shall retain sufficient records to show its compliance with the terms of this
Agreement, as well as the compliance of all subcontractors or consultants paid from funds
under this Agreement for a period of three years from the date of formal notification from
the Grantee that FEMA has officially closed the disaster program. The Subgrantee shall
allow the Grantee or its designee, the Comptroller General of the United States, FEMA,
and the North Dakota State Auditor’s Office, access to records upon request. The three
year period may be extended for the following exceptions:

1. If any litigation, claim or audit is started before the three year period expires,

and extend beyond the three year period, the records shall be retained until all
litigation, claims or audit findings involving the records have been resolved.

5



2. Records for the disposition of non-expendable personal property valued at
$5,000 or more at the time it is acquired shall be retained for five years after
final disposition.

3. Records relating to real property acquired shall be retained for five years after
the closing on the transfer of title.

F. The Subgrantee shall maintain all records for the Subgrantee and for all subcontractors or
consultants to be paid from funds provided under this Agreement, including documentation
of all program costs, in a form sufficient to determine compliance with the requirements
and objectives under this Agreement and all other applicable laws and regulations.

G. The Subgrantee, its employees or agents, including all subcontractors or consultants to be
paid from funds provided under this Agreement, shall allow access to its records at
reasonable times to the Grantee, its employees, and agents. "Reasonable” shall ordinarily
mean during normal business hours of 8:00 a.m. to 5:00 p.m., local time, on Monday
through Friday. "Agents" shall include, but not be limited to, auditors retained by the
Grantee.

ARTICLE XIlI. Reimbursement of Funds. If upon final inspection, final audit, or other review
by Grantee, the FEMA or other authority determines that the disbursements to Subgrantee under
this Agreement exceed the eligible costs, Subgrantee shall reimburse to Grantee the sum by which
the total disbursements exceed the eligible costs within sixty (60) days from the date Subgrantee is
notified of such determination. If Subgrantee has not reimbursed the grantee the full amount within
the 60 days, the Grantee will have all the rights and remedies available to them by law; including,
but not limited to, the withhold of future fund disbursement to off-set amount due to Grantee.

ARTICLE XIII. Repayment by Subgrantee. All refunds or repayments due to the Grantee under
this Agreement are to be made payable to the order of “North Dakota Department of Emergency
Services” and mailed directly to the following address: PO Box 5511, Bismarck, ND, 58506.

ARTICLE XIV. Audit.

A. The Subgrantee agrees to maintain financial procedures and support documents, in
accordance with generally accepted accounting principles, to account for the receipt and
expenditure of funds under this Agreement.

B. These records shall be available at all reasonable times for inspection, review, or audit by
state personnel and other personnel duly authorized by the Grantee. "Reasonable™ shall be
construed according to circumstances, but ordinarily shall mean normal business hours of
8:00 a.m. to 5:00 p.m., local time, Monday through Friday.

C. The Subgrantee shall also provide the Grantee or its designee with the records, reports or
financial statements upon request for the purposes of auditing and monitoring the funds
awarded under this Agreement.

D. If a Subgrantee is a state or local government or a non-profits organization as defined in
OMB Circular A-133, as revised, and if the Subgrantee expends $500,000 or more, then
the Subgrantee shall have a single or program specific audit conducted which meets the
requirements of the Single Audit Act of 1984, 31 U.S.C. ss. 7501-7507, OMB Circular A-
133 Part .200 for the purposes of auditing and monitoring the funds awarded under this
Agreement. In connection with the aforementioned audit requirement, the Subgrantee shall
fulfill for auditee responsibilities as provided in Subpart C of OMB Circular A-133, as
revised.

E. If the Subgrantee spends less than $500,000 in federal awards in its fiscal year, an audit
conducted in accordance with the provision of OMB Circular A-133, as revised, is not
required. In the event the Subgrantee expends less than $500,000 in federal awards in its



fiscal year and chooses to have an audit conducted in accordance with OMB Circular A-
133 Part .200, as revise, the cost of the audit must be paid from nonfederal funds.

F. In the event the audit shows that the entire funds disbursed hereunder, or any portion
thereof, were not spent in accordance with the conditions of this Agreement, the Subgrantee
shall be held liable for reimbursement to the Grantee of all funds not spent in accordance
with these applicable regulations and Agreement provisions within sixty (60) days after the
Grantee has notified the Subgrantee of such non-compliance.

G. If required, the audit is due nine (9) months after the end of the fiscal year of Subgrantee.

H. If audit is conducted as required by subsection D. above, the Subgrantee shall
submit the data collection form and one copy of the reporting package to the Federal Audit
Clearinghouse at the following address: Federal Audit Clearinghouse, Bureau of the
Census, 1201 East 10™ Street, Jeffersonville, IN 47132. If the audit documents any
finding or questioned costs, Subgrantee shall submit a copy of the reporting package to the
State at the following address:

ND Department of Emergency Services
PO Box 5511
Bismarck ND 58506

ARTICLE XV. Noncompliance. If the Subgrantee violates this Agreement or any legislation,
regulation, statute, rule or other legal requirement applicable to the performance of this Agreement,
the Grantee may withhold any disbursement otherwise due Subgrantee for the project with respect
to which the violation has occurred until the violation is cured or has otherwise come to final
resolution. If the violation is not cured, Grantee may terminate this Agreement and invoke its
remedies under the Agreement as per the Articles of this Agreement.

ARTICLE XVI. Nondiscrimination by Contractors. Pursuant to 44 CFR Parts 7 and 16, and 44
CFR Part 206.36, the Subgrantee shall undertake an active program of nondiscrimination in its
administration of disaster assistance under this Agreement. Subgrantee shall also be subject to the
requirements in the General Services Administrative Consolidated List of Debarred, Suspended
and Ineligible Contractors, in accordance with 44 CFR Part 17.

ARTICLE XVII. Moadification. A modification extending the time for completion of a project
and any other modification shall be in writing. Modifications to any project to be funded under this
Agreement may be requested by Subgrantee through Grantee, but the approval of any such
modifications shall reside in the sole discretion of the FEMA. Any approved modification to a
project shall be noted in an amendment to the project and in any amendment to this Agreement. If
otherwise allowed under this Agreement, any extension shall be in writing and shall be subject to
the same terms and conditions as those set out in the initial Agreement.

ARTICLE XVIII. Period of Performance (POP). The POP is the period of time during which
the Grantee is expected to complete all grant activities and to incur and expend approved funds.
The POP begins on the date that the grant is awarded and ends no later than 36 months from the
award of the final subgrant under the grant. The POP termination date is established by the subgrant
with the latest completion date.

FEMA will not establish activity completion timeframes for individual subgrants. Grantees are
responsible for ensuring that all approved activities are completed by the end of the grant POP.

ARTICLE XIX. Contracts with Others. If the Subgrantee contracts with any other contractor or
vendor for performance of all or any portion of the work required under this Agreement, the
Subgrantee shall incorporate into its contract with such contractor or vendor an indemnification
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clause holding Grantee and Subgrantee harmless from liability to third parties for claims asserted
under such contract. The Subgrantee shall also document in the quarterly report the subcontractor’s
progress in performing its work under this Agreement.

ARTICLE XX. Termination. Either of the parties may terminate this Agreement by notice in
writing. Such termination shall take effect thirty (30) days after the date of such notice. Such
termination shall not affect the rights, interests, duties or responsibilities of either of the parties or
any allowable costs that have accrued as of the date of the notice of termination.

ARTICLE XXI. Liability. Grantee assumes no liability to third parties in connection with this
agreement. The Subgrantee shall be solely responsible to any and all contractors, vendors, and other
parties with whom it contracts in performing this Agreement. Unless the Subgrantee is a political
subdivision under NDCC 32-12.2-13, the Subgrantee shall defend, indemnify and hold harmless
Grantee from claims asserted by third parties in connection with the performance of this
Agreement. Contractors hired by a Subgrantee, including political subdivisions, shall be required
to agree in writing to defend, indemnify and hold the State of North Dakota harmless for any claims
arising out the contractor’s or any subcontractor’s performance under the agreement. For the
purposes of this Agreement, the Grantee and Subgrantee agree that neither one is an employee or
agent of the other, but that each one stands as an independent entity in relation to one another.
Nothing in this Agreement shall be construed as a waiver by the Grantee or Subgrantee of any legal
immunity, nor shall anything in this Agreement be construed as consent by either of the parties to
be sued by third parties in connection with any matter arising from the performance of this
Agreement. Subgrantee represents to the best of its knowledge any hazardous substances at its
projected site or sites are present in quantities within statutory and regulatory limitations, and do
not require remedial action under any federal, state or local legal requirements concerning such
substances, Subgrantee further represents that the presence of any such substance or any condition
at the site caused by the presence of any such substance shall be addressed in accordance with all
applicable legal requirements.

ARTICLE XXII. Reports. Subgrantee shall provide Quarterly Reports to Grantee using forms
provided by the Grantee for each specific project. The first Quarterly Report shall be due at such
time as Subgrantee is notified. All subsequent Quarterly Reports shall be due no later than fifteen
(15) days after each calendar quarter through final inspection. Quarterly Reports shall indicate the
anticipated completion date for each project, together with any other circumstances that may affect
the completion date, the scope of work, the project costs, or any other factors that may affect
compliance with this Agreement. Interim inspections may be scheduled by Subgrantee before the
final inspection and may be required by Grantee based on information supplied in the Quarterly
Reports. Grantee may require additional reports as needed, and Subgrantee shall provide any
additional reports requested by Grantee as soon as practicable.

ARTICLE XXIIl. Monitoring. The Subgrantee shall monitor its performance under this
Agreement, as well as that of its subcontractors, Subgrantees and consultants who are paid from
funds provided under this Agreement, to ensure that performance under this Agreement are
achieved and satisfactorily performed and in compliance with applicable state and federal laws and
rules.

In addition to reviews of audits conducted in accordance with OMB Circular A-133, as revised,
monitoring procedures may include, but not be limited to, on-site visits by Grantee staff, limited
scope audits as defined by OMB Circular A-133, as revised, and/or other procedures. By entering
into this Agreement, the Subgrantee agrees to comply and cooperate with all monitoring
procedures/processes deemed appropriate by the Grantee. In the event that the Grantee determines

8



that a limited scope audit of the Subgrantee is appropriate, the Subgrantee agrees to comply with
any additional instructions provided by the Grantee to the Subgrantee regarding such audit. The
Subgrantee further agrees to comply and cooperate with any inspections, reviews, investigations or
audits deemed necessary by the Comptroller or Auditor General. In addition, the Grantee will
monitor the performance and financial management by the Subgrantee throughout the contract term
to ensure timely completion of all tasks.

ARTICLE XXIV. Mandated Conditions. Subgrantee agrees to the following conditions:

A. The performance and obligation of Grantee to pay under this Agreement is contingent upon
an annual appropriation by the Legislature.

B. Bills for fees or other compensation for services or expenses must be submitted in detail
sufficient for a proper pre-audit and post-audit.

C. Grantee may unilaterally terminate this Agreement for refusal by the Subgrantee or its
contractors or subcontractors to allow public access to all documents, papers, letters or
other material that are made or received by Subgrantee or its contractors and subcontractors
in connection with this Agreement.

D. Subgrantee agrees that no funds or other resources received from the Grantee disbursed to
it under this Agreement will be used directly or indirectly to influence legislation or any
other official action by the North Dakota Legislature or any state agency.

E. Subgrantee certifies that it possesses the legal authority to receive the funds under this
Agreement and that it’s governing body (if applicable) has authorized the execution and
acceptance of this Agreement. The Subgrantee also certifies that the undersigned person
has the authority to legally execute and bind Subgrantee to the terms of this Agreement.

F. Subgrantee agrees that responsibility for compliance with this Agreement rests with
Subgrantee, and further agrees that noncompliance with this Agreement shall be cause for
the rescission, suspension or termination of funding under this Agreement, and may affect
eligibility for funding under future Subgrantee Agreements.

G. The Grantee will not intentionally award publicly-funded contracts to any contractor who
knowingly employs unauthorized alien workers, constituting a violation of the employment
provisions contained in 8 U.S.C. Section 1324a(e) [Section 274A(e) of the Immigration
and Nationality Act (“INA”)]. The Department shall consider the employment by any
contractor of unauthorized aliens a violation of Section 274A (e) of the INA. Such violation
by the Subgrantee of the employment provisions contained in Section 274A (e) of the INA
shall be grounds for unilateral cancellation of this Agreement by the Department.

H. A person or affiliate who has been placed on the convicted vendor list following a
conviction for a public entity crime or on the discriminatory vendor list may not submit a
bid on a contract to provide any goods or services to a public entity, may not submit a bid
on a contract with a public entity for the construction or repair of a public building or public
work, may not submit bids on leases of real property to a public entity, may not be awarded
or perform work as a contractor, supplier, subcontractor, or consultant under a contract
with a public entity, and may not transact business with any public entity in excess of
Category Two for a period of 36 months from the date of being placed on the convicted
vendor list or on the discriminatory vendor list.

I.  The Subgrantee agrees to comply with the Americans With Disabilities Act (Public Law
101-336, 42 U.S.C. Section 12101 et seq.), if applicable, which prohibits discrimination by
public and private entities on the basis of disability in the areas of employment, public
accommodations, transportation, State and local government services, and in
telecommunications.

J. With respect to any Subgrantee which is not a local government or state agency, and which
receives funds under this Agreement from the federal government, by signing this



Agreement, the Subgrantee certifies, to the best of its knowledge and belief, that it and its
principals:

1. are not presently debarred, suspended, proposed for debarment, declared
ineligible, or voluntarily excluded from covered transactions by a federal
department or agency;

2. have not, within a five-year period preceding this proposal been convicted of or
had a civil judgment rendered against them for:

a) the commission of fraud or a criminal offense in connection with
obtaining, attempting to obtain, or performing a public (federal, state or
local) transaction or contract under public transaction.

b) violation of federal or state antitrust statutes or commission of
embezzlement, theft, forgery, bribery, falsification or destruction of
records, making false statements, or receiving stolen property.

c) have not within a five-year period preceding this Agreement had one or
more public transactions (federal, state or local) terminated for cause or
default.

Where the Subgrantee is unable to certify to any of the statements in this certification, such
Subgrantee shall attach an explanation to this Agreement. In addition, the Subgrantee shall
submit to the Grantee (by email or facsimile) the completed “Certification Regarding
Debarment, Suspension, Ineligibility and Voluntary Exclusion” for each prospective
subcontractor which Subgrantee intends to fund under this Agreement. See Attachment C.
Such form must be received by the Grantee prior to the Subgrantee entering into a contract
with any prospective subcontractor.

. The validity of this Agreement is subject to the truth and accuracy of all the information,
representations, and materials submitted or provided by the Subgrantee in this Agreement,
in any subsequent submission or response to Grantee request, or in any submission or
response to fulfill the requirements of this Agreement, and such information,
representations, and materials are incorporated by reference. The lack of accuracy thereof
or any material changes shall, at the option of the Department and with thirty (30) days
written notice to the Subgrantee, cause the termination of this Agreement and the release
of the Grantee from all its obligations to the Subgrantee.

This Agreement shall be construed under the laws of the State of North Dakota, and venue
for any actions arising out of this Agreement shall lie in Burleigh County. If any provision
hereof is in conflict with any applicable statute or rule, or is otherwise unenforceable, then
such provision shall be deemed null and void to the extent of such conflict, and shall be
deemed severable, but shall not invalidate any other provision of this Agreement.

. The Subgrantee certifies, by its signature to this Agreement, that to the best of his or her
knowledge and belief:

1. No federal appropriated funds have been paid or will be paid, by or on behalf of
the undersigned, to any person for influencing or attempting to influence an officer
or employee of any agency, a Member of Congress, an officer or employee of
Congress, or an employee of a Member of Congress in connection with the
awarding of any federal contract, the making of any federal grant, the making of
any federal loan, the entering into of any cooperative agreement, and the extension,
continuation, renewal, amendment or modification of any federal contract, grant,
loan or cooperative agreement.

2. If any funds other than federal appropriated funds have been paid or will be paid
to any person for influencing or attempting to influence an officer or employee of
any agency, a Member of Congress, an officer or employee of Congress, or an
employee of a Member of Congress in connection with this federal contract, grant,
loan or cooperative agreement, the undersigned shall complete and submit
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Standard Form-LLL, "Disclosure Form to Report Lobbying," in accordance with
its instructions.

3. The undersigned shall require that the language of this certification be included in
the award documents for all sub awards at all tiers (including subcontracts, sub
grants, and contracts under grants, loans, and cooperative agreements) and that all
sub grantees shall certify and disclose accordingly. This certification is a material
representation of fact upon which reliance was placed when this transaction was
made or entered into. Submission of this certification is a prerequisite for making
or entering into this transaction imposed by Section 1352, Title 31, U.S. Code. Any
person who fails to file the required certification shall be subject to a civil penalty
of not less than $10,000 and not more than $100,000 for each such failure.

O. All unmanufactured and manufactured articles, materials and supplies which are acquired
for public use under this Agreement have been produced in the United States as required
41 U.S.C. 10a, unless it would not be in the public interest or unreasonable in cost.

ARTICLE XXV. Term. This Agreement shall take effect upon its execution by both parties, and
shall terminate upon approval of closeout by the FEMA, unless terminated earlier as specified
elsewhere in this Agreement. Subgrantee shall commence project(s) specified by this Agreement
without delay.

ARTICLE XXVI. Events of Default, Remedies, and Termination.

1. Upon the occurrence of any one or more of the following events, all obligations of Grantee
to disburse further funds under this Agreement shall terminate at the option of Grantee.
Notwithstanding the preceding sentence, Grantee may at its option continue to make
payments or portions of payments after the occurrence of any one or more such events
without waiving the right to exercise such remedies and without incurring liability for
further payment. Grantee may at its option terminate this Agreement and any and all
funding under this Agreement upon the occurrence of any one or more of the following:

1. Any representation by Subgrantee in this Agreement is inaccurate or incomplete in any material
respect, or Subgrantee has breached any condition of this Agreement with Grantee and has not
cured in timely fashion or is unable or unwilling to meet its obligations under this Agreement.

2. Subgrantee suffers any material adverse change in its financial condition while this Agreement
is in effect, as compared to its financial condition as represented in any reports or other
documents submitted to Grantee, if Subgrantee has not cured the condition within thirty (30)
days after notice in writing from Grantee.

3. Any reports required by this Agreement have not been submitted to Grantee or have been
submitted with inaccurate, incomplete, or inadequate information.

4. The monies necessary to fund this Agreement are unavailable due to any failure to appropriate
or other action or inaction by the State Legislature, Congress or Office of Management and
Budget.

2. Upon the occurrence of any one or more of the foregoing events, Grantee may at its option
give notice in writing to Subgrantee to cure its failure of performance if such failure may
be cured. Upon the failure of Subgrantee to cure, Grantee may exercise any one or more of
the following remedies:

1. Terminate this Agreement upon not less than fifteen (15) days’ notice of such
termination by certified letter to the Subgrantee, such notice to take effect when
delivered to Subgrantee;

Commence a legal action for the judicial enforcement of this Agreement;

3. Withhold the disbursement of any payment or any portion of a payment otherwise
due and payable under this agreement or any other agreement with Subgrantee;
and

N
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4. Take any other remedial actions that may otherwise be available under law.
Grantee may terminate this Agreement for any misrepresentation of material fact, for
failure or nonperformance of any Agreement condition or obligation, or for noncompliance
with any applicable legal requirement.

Any deobligation of funds or other determination by the FEMA shall be addressed in
accordance with the regulations of that Agency.

Upon the rescission, suspension or termination of this Agreement, the Subgrantee shall
refund to Grantee all funds disbursed to Subgrantee under this Agreement.

The venue of any action or proceeding by either Grantee or Subgrantee for enforcement of
this Agreement or for adjudication rights, interest, or duties of the parties to it shall lie in
South Central District Court, Burleigh County, North Dakota.

Notwithstanding anything to the contrary elsewhere in this Agreement, the rescission,
suspension or termination of this Agreement by Grantee shall not relieve Subgrantee of
liability to Grantee for the restitution of funds advanced to Subgrantee under this
Agreement, and Grantee may set off any such funds by withholding future disbursements
otherwise due Subgrantee under this Agreement or any other Agreement until such time as
the exact amount of restitution due Grantee from Subgrantee is determined. In the event
the FEMA should deobligate funds formerly allowed under this Agreement or under any
other Agreement funded by the Agency and administered by Grantee, then Subgrantee shall
immediately repay such funds to Grantee. If the Subgrantee fails to repay any such funds,
then Grantee may recover the same from funding otherwise due Subgrantee.

ARTICLE XXVII. Attachments.
A. All attachments to this Agreement are incorporated into this Agreement by reference as if

B.

set out fully in the text of the Agreement itself.

In the event of any inconsistencies between the language of this Agreement and the
Attachments to it if any, the language of the Attachments shall be controlling, but only to
the extent of such inconsistencies.

Note: All other grant administrative and electronic forms will be provided by
Grantee as necessary or posted on the North Dakota Department of Emergency
Services website: http://www.nd.gov/des/.

ARTICLE XXVIII. Notice and Contact. All notices under this Agreement shall be in writing and
shall be delivered by email, by facsimile, by hand, or by letter to the following respective addresses:
Grantee: Subgrantee:

Justin Messner, Disaster Recovery Chief James Hausauer

Department of Emergency Services Utility Director, Fargo WWTP
PO Box 5511 3400 North Broadway

Bismarck ND 58506 Fargo, ND 58102

Email: jmessner@nd.gov Email: JHausauer@FargoND.gov
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http://www.nd.gov/des/
mailto:jmessner@nd.gov
mailto:scrandall@nd.gov

ARTICLE XXIX. Designation of Agent. Subgrantee hereby designates the following agents to
execute any Request for Advance or Reimbursement, certification, or other necessary

documentation:

Primary Agent

Name and Title

Phone Number

E-mail

13

Alternate Agent

Name and Title

Phone Number

E-mail



STATE OF NORTH DAKOTA
DEPARTMENT OF EMERGENCY SERVICES

SIGNATURE PAGE
HAZARD MITIGATION GRANT PROGRAM SUBGRANT AGREEMENT

FOR
FY 2018 NON-DISASTER GRANT AWARDS

IN WITNESS HEREOF, the Grantee and Subgrantee have executed this Agreement:

FOR THE SUBGRANTEE:

Name and Title

Signature Date

Federal Employer Identification Number (FEIN):

DUNS Number:
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STATE OF NORTH DAKOTA
DEPARTMENT OF EMERGENCY SERVICES

SIGNATURE PAGE
HAZARD MITIGATION GRANT PROGRAM SUBGRANT AGREEMENT

FOR
FY 2018 NON-DISASTER GRANT AWARDS

IN WITNESS HEREOF, the Grantee and Subgrantee have executed this Agreement:

FOR THE GRANTEE:

DEPARTMENT OF EMERGENCY SERVICES

‘ 3/31/2020

Justin Messner — Disaster Recovery Chief Date
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ATTACHMENT A
Approved Project Data

CFDA Title and Number: Disaster Grants — Pre-Disaster Mitigation Program, 97.047
Non-Disaster Grant Fiscal Year: 2018

Subrecipient: City of Fargo

Project Number: PDMC-PL-08-ND-2018-023

Project Cost: 100% - $4,906,390.00

Federal Funding: 75% - $3,679,792.50

Local Funding: 25% - $1,226,597.50

Work Schedule: 4 March 2020 — 4 February 2022

Scope of Work:
The scope of work for this project is to provide permanent flood protection for the City of Fargo's

Wastewater Treatment Plant (WWTP) above the 500-year level of protection. The 500-year
floodplain elevation for the Red River at the WWTP based on the current Flood Insurance Study
(FIS) is 899.2 feet (NAVD 88). The project proposes the use of levees, floodwalls and a road
raise to provide protection around the facility. The project has integrated design standards from
the City of Fargo, State and FEMA to develop the design. For levees, FEMA requires levees to be
constructed (top of clay) to a height of the Base Flood Elevation (BFE) plus three (3) feet for
adequate freeboard. In our case, the BFE is 896.5 feet, which sets the top of the clay at 899.5 feet
[896.5ft. (BFE) + 3.0 ft.]. For the flood wall design height, the City of Fargo has set the standard
as the BFE plus 5.5 feet. For the WWTP location, this would set the top of wall height to an
elevation of 902.2 ft. [896.5 ft. + 5.5 ft.]. Both design standards exceed the minimum height
requirement for the 500-year floodplain elevation of 899.2 feet. Majority of the site is located
within the 500-year floodplain. A portion of the site in the southeast corner is elevated above the
500-year floodplain which the project proposes to tie into.

The alignment of the protection system has been split into five (5) segments for the design: South
Access Road, SW Low Area, West Drying Beds, NW Green Space and the NE Clarifier Area. An
alternative analysis was completed for the project with details of the analysis can be found in the
attached preliminary design report. Provided below is a summary of the selected measures for
each of the segments.

Starting on the south side of the facility, the South Access Road segment is proposed to be raised
above the 500-year floodplain elevation that will then tie into the southeast corner of the site, the
area of the site that is elevated above the 500-year floodplain. This road raise will be completed
by removing the existing pavement section, raising and replacing the pavement, adding curb &
gutter and installing storm sewer in this area. Working clockwise around the site, the next
segment (SW Low Area) is proposed to be an earthen levee. Continuing to the north, the levee is
proposed to extend along the West Drying Bed segment. Within this segment, the levee alignment
was set strategically to avoid running over top of the existing utilities located along the west side
of the site. However, the drying bed will be impacted and are proposed to be mitigated for.
Continuing the levee north, it will extend through the NW Green Space segment. The existing
access road located in the northwest corner of the site will be removed. Following the NW Green
Space, the line of protection transitions from a levee to a sheet pile wall at the NE Clarifier Area.
Space limitations in this area do not allow for the construction of a levee and the existing access
road in the northeast area of the site will also be removed. The wall will run parallel to the
property line, continuing to the south until it ties into the elevated portion of the site, which is
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above the 500-year floodplain. The tie-in point is approximately located at the west central access

road to the WWTP.

Overall, the project proposed to provide a continuous permanent line of protection around the
WWTP above the 500-year floodplain without the need for closures. Mitigation will be
implemented by developing construction drawings in specifications based on City of Fargo, State
and FEMA standards. The construction plans will integrate any environmental conditions
required for the project. The project will then be bid out in accordance with City, State and
FEMA requirements to a contractor. Once a contractor is awarded the project, the City will
oversee the construction of the mitigation project, ensuring it is built to the standards specified in
the project made during the design process. Once the project is completed, the City will work
with the State to reimburse all eligible project costs and close the project on the State and Federal

levels.

Work Schedule:

Environmental Permitting 2 Months

Final Design 6 Months

Bidding 1 Month

Construction 12 Months

Project Closeout 2 Months

Total: 23 Months

Cost Estimate:

F&l Pavement 8" |Construction and Square

Thick Doweled Project 1,440.00 Ygrd $99.60 | $143,424.00

Conc Improvement

Remove & Replace Cor_lstruction and Linear

Chain Link Eence Project 2,075.00 Foot $60.00 | $124,500.00
Improvement
Construction and

Raise Scrubber Project 1.00 |Each $ 18,000.00 $ 18,000.00
Improvement
Construction and

Raise Manhole Project 1.00 |Each $ 4,200.00 $ 4,200.00
Improvement

. Construction and

8 x8BoxGate g et 1.00 |Each $18,000.00 |  $18,000.00

Structure
Improvement

. Construction and :

F&I Edge Drain 8" . Linear

Dia PVC Project 485.00 Foot $14.40 $6,984.00
Improvement

F&l Pavement 6" |Construction and Square

Thick Reinforced |Project 500.00 Ygrd $54.00 $ 27,000.00

Conc Improvement

Replace Cleanout |Construction and

Length of Drying Project 1.00 |Each $ 60,000.00 $ 60,000.00

Beds Improvement
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Construction and

Site Grading Project 1.00 |Unknown | $ 90,000.00 $ 90,000.00
Improvement
F&I Curb and Construction and Linear
Gutter (2-foot Project 600.00 F $ 156.00 $ 93,600.00
. oot
drying beds) Improvement
. Construction and .
F&l Drying Bed . Cubic
Walls (6" X 2) Project 18.00 vard $ 120.00 $ 2,160.00
Improvement
F&I Drying Bed Construction and Square
Concrete Floor Project 1,200.00 Ygrd $54.00 $ 64,800.00
(2.5'x 285'x 6") Improvement
Construction and
F&l Woven . Square
Geotextile Fabri Project 1,200.00 vard $2.40 $ 2,880.00
Improvement
Construction and
Erosion Control Project 1.00 |Each $ 18,000.00 $ 18,000.00
Improvement
Remove Pavement | Construction and Square
All Thickness All Project 1,525.00 Ygrd $13.20 $ 20,130.00
Types Improvement
Construction and Cubic
Class 5 Import Project 800.00 vard $24.00 $ 19,200.00
Improvement
. Construction and .
Topsoil (Hauland | 5 o 6,300.00 | Subic $18.00 | $113,400.00
Spread) | Yard
mprovement
Construction and Cubic
Seeding Project 37,900.00 vard $2.70 | $102,330.00
Improvement
" Construction and
Eitg’r']ug Valveand | p oot 1.00 |Each $7,200.00 | $7,200.00
9 Improvement
Relocate Water Cor_lstruction and
Main 10" Dia Project 1.00 |Each $ 8,400.00 $ 8,400.00
Improvement
Construction and
Remove Tree Project 47.00 |Each $ 120.00 $5,640.00
Improvement
Construction and
Salvage Tree Project 20.00 |Each $ 690.00 $13,800.00
Improvement
F&I 1-1/4" Trench |Construction and Square
Found Rock 4" Project 200.00 |29 $21.60 $ 4,320.00
. Yard
through 12" Dia Improvement
Contigency Contingencies 1.00 |Each $ 218,200.00 | $218,200.00
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Other Architectural

Project ; X )
Management Fees Engineering Basic 1.00 |Each $229,100.00 | $229,100.00
Fees
" Construction and .
19 RCPStOM | project 895.00 |near $66.00 | $59,070.00
ipe Foot
Improvement
" Construction and
F&l 48" SDMH 15 iect 10.00 |Each $7,800.00 | $78,000.00
w/beehive
Improvement
Construction and
F&l Gate Valve Project 5.00 [Each $ 5,400.00 $ 27,000.00
Improvement
Construction and Linear
F&l 12" PVC Project 230.00 Foot $ 78.00 $17,940.00
Improvement
Construction and
24" Slide Gate Project 1.00 |Each $9,600.00 $ 9,600.00
Improvement
Construction and Square
F&l Sand Project 600.00 Ygr d $ 30.00 $ 18,000.00
Improvement
Demo Drvina Bed Construction and
. ying Project 1.00 |Each $ 24,000.00 $ 24,000.00
Portion
Improvement
Endineering and Architectural
Conetrutio) Engineering Basic 1.00 [Unknown |$500,000.00 | $500,000.00
onstruction
Fees
Construction and .
F&I Curb and Project 325.00 |Lnear $42.00 | $13,650.00
Gutter Foot
Improvement
Construction and
F&I Casting - Inlet |Project 5.00 |Each $ 1,440.00 $ 7,200.00
Improvement
Pre-Award Preliminary 1.00 |Each $93,700.00 | $93,700.00
Engineering Fees [Expense
Construction and
Mobilization Project 1.00 |Unknown |$ 184,000.00 | $ 184,000.00
Improvement
Construction and Cubic
Strip Topsoill Project 4,860.00 vard $4.80 $ 23,328.00
Improvement
. Construction and .
Clay Excavation & |5 ooy 33,557.00 | Subic $42.00 |$ 1,409,394.00
Haul Yard
Improvement
Construction and Linear
F&l Sheet Piling Project 640.00 Foot $1,560.00 | $998,400.00

Improvement
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F&I Inlet - Manhole |Construction and

(MHI) 4' Dia Reinf |Project 8.00 |Each $ 3,480.00 $ 27,840.00
Conc Improvement
Total $ 4,906,390.00

Environmental Conditions/Requirements

Other Conditions:

Environmental requirements, as noted below and in the attached FEMA award letter dated 4
March 2020 must be met and documented. The attached environmental form must be completed
and submitted before grant can be closed out:

Source of Condition: Executive Order 11988 — Flood Plains

The current footprint of the wastewater treatment plant does not encroach on a FEMA-identified
1 %-chance floodplain. However, be advised that floodplains (Zone AE) and regulatory flood
way are directly adjacent to the facility as it currently exists. Any encroachment on the 1 %-
chance floodplain will require a floodplain development permit from the City of Fargo. In
addition, development in the regulatory floodway carries additional requirements per NDCC §
61-16.2-14. Before authorizing any development, the community responsible for permitting such
use shall request a floodway review from the State Engineer. The application form may be
downloaded from our website under "Regulation & Appropriation, Floodplain Management."
Please contact Dionne Haynes with any questions regarding this process. The Floodplain
Administrator for the City of Fargo is Jody Bertrand (Floodplain Administrator), 701-241-1548,
jbertrand@cityoffargo.com.

The NFIP map used to make this determination is Panel 1/38017C0591G, Date: 1/16/2015.

Source of Condition: Clean Water Act

The City shall consult with the USACE to determine final project requirements. The City is
responsible for obtaining any needed permits and verifying and complying with all permit
requirements, including wetland mitigation, any permit conditions, pre-construction notification
requirements, and regional conditions as provided by the Army Corps of Engineers. The City is
responsible for implementing, monitoring, and maintaining all Best Management Practices
(BMPs) and Pre- Construction Notification (PCN) conditions of applicable nationwide permits.

Source of Condition: National Historic Preservation Act

All borrow material and/or rip rap must come from a ND SHPO approved source. If the applicant
chooses to use a borrow source that is not NDDOT Certified and/or from an existing stockpile,
the following must occur prior to digging:

1. State Historical Preservation Office (SHPO) approval including completion and FEMA
approval of required archeological surveys.

2. The applicant shall notify the FEMA Regional Environmental Officer if any listed species or
designated critical habitat might be affected or is in the vicinity of the project, and shall not begin
work until notified by the FEMA Regional Environmental Officer that the requirements of the
Endangered Species Act have been satisfied.
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3. Applicant is required to coordinate borrow pit locations with the USFWS Wetland District
Manager to avoid project impacts to easements or public lands.

4. Applicant is responsible for ensuring that no borrow pit activity occurs in Waters of the United
States, wetlands or a river listed on the Nationwide Rivers Inventory (NRI). Borrow pit activity
occurring in a floodplain must not affect pre-existing hydrological profiles. If activities occur in
prime farmland ground disturbance must be temporary, one time use, and no permanent loss of
farmland may occur.

Source of Condition: State Water and Soil Laws

1. Applicant shall comply with proper construction practices and environmental disturbance
requirements as outlined in the NDDOH letter dated 8/29/17.

2. Care is to be taken during construction activity near any water of the state to minimize adverse
effects on a water body. This includes minimal disturbance of stream beds and banks to prevent
excess siltation, and the replacement and revegetation of any disturbed area as soon as possible
after work has been completed. Caution must also be taken to prevent spills of oil and grease that
may reach the receiving water from equipment maintenance, and/or the handling of fuels on the
site. Guidelines for minimizing degradation to waterways during construction must be followed.

3. Projects disturbing one or more acres are required to have a permit to discharge storm water
runoff until the site is stabilized by the reestablishment of vegetation or other permanent cover.
Further information on the storm water permit may be obtained from the Department's website or
by calling the Division of Water Quality (701-328-5210). Also, cities may impose additional
requirements and/or specific best management practices for construction affecting their storm
drainage system. Check with the local officials to be sure any local storm water management
considerations are addressed.

4. The proposed construction project is located near the West Fargo aquifer. Care should be taken
to avoid spills of any materials that may have an adverse effect on groundwater quality. All spills
must be immediately reported to this Department and appropriate remedial actions performed.

5. Per the NDSWC, initial review indicates the project does not require a conditional or
temporary permit for water appropriation. However, if surface water or groundwater will be
diverted for construction of the project, a water permit will be required per North Dakota Century
Code (NDCC) § 61-04-02. Please consult with the Water Appropriations Division of the Office
of the State Engineer (OSE) at 701-328-2754 or waterpermits@nd.gov if you have questions.

6. A Sovereign Land Permit will be required for any work below the ordinary high water mark of
the Red River. Please contact Ashley Persinger, OSE Sovereign Land Specialist, at 701-328-4988
or apersinger@nd.gov if you have questions.

7. itis likely that the levee proposed, including both temporary and permanent levees and
floodwalls, requires or will require a construction permit from the OSE. The OSE requests more
information regarding the temporary and permanent levees, including plans and specifications for
the levees and floodwalls. Additional information may be necessary to submit with a construction
permit application to ensure the levee and floodwall design can be adequately reviewed. For
further information on the OSE's permitting requirements, please visit the Regulation &
Appropriation tab on the OSE's website (swc.nd.gov). Please contact the OSE Engineering and
Permitting Section at 701-328-2752 if you have questions.
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8. All necessary measures must be taken to minimize fugitive dust emissions created during
construction activities. Any complaints that may arise are to be dealt with in an efficient and
effective manner.
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ATTACHMENT B

Statement of Assurances

To the extent the following provisions apply to this Agreement, the Subgrantee agrees to comply
with the following:

1.

Contract Work Hours and Safety Standards Act of 1962, 40 U.S.C. 327 et seq., requiring
that mechanics and laborers (including watchmen and guards) employed on federally
assisted contracts be paid wages of not less than one and one-half times their basic wage
rates for all hours worked in excess of forty hours in a workweek.

Federal Fair Labor Standards Act, 29 U.S.C. Section 201 et seq., requiring that covered
employees be paid at least the minimum prescribed wage, and also that they be paid one
and one-half times their basic wage rates for all hours worked in excess of the prescribed
work-week.

Title VI of the Civil Rights Act of 1964 (P.L. 88-352), and the regulations issued pursuant
thereto, which provides that no person in the United States shall on the grounds of race,
color, or national origin, be excluded from participation in, be denied the benefits of, or be
otherwise subjected to discrimination under any program or activity for which the
Subgrantee receives federal financial assistance and will immediately take any measures
necessary to effectuate this assurance. If any real property or structure thereon is provided
or improved with the aid of federal financial assistance extended to the Subgrantee, this
assurance shall obligate the Subgrantee, or in the case of any transfer of such property, any
transferee, for the period during which the real property or structure is used for a purpose
for which the federal financial assistance is extended, or for another purpose involving the
provision of similar services or benefits.

Any prohibition against discrimination on the basis of age under the Age Discrimination
Act of 1975, as amended (42 U.S.C.: 6101-6107) which prohibits discrimination on the
basis of age or with respect to otherwise qualified handicapped individuals as provided in
Section 504 of the Rehabilitation Act of 1973.

Executive Order 11246 as amended by Executive Orders 11375 and 12086, and the
regulations issued pursuant thereto, which provide that no person shall be discriminated
against on the basis of race, color, religion, sex or national origin in all phases of
employment during the performance of federal or federally assisted construction contracts;
affirmative action to insure fair treatment in employment, upgrading, demotion, or transfer;
recruitment or recruitment advertising; layoff/termination, rates of pay or other forms of
compensation; and election for training and apprenticeship.

It will comply with the Anti-Kickback Act of 1986, 41 U.S.C. Section 51 which outlaws
and prescribes penalties for "kickbacks" of wages in federally financed or assisted
construction activities.

It will comply with the provisions of 18 USC 594, 598, 600-605 (further known as the
Hatch Act) which limits the political activities of employees.

It will comply with the flood insurance purchase and other requirements of the Flood
Disaster Protection Act of 1973 as amended, 42 USC 4002-4107, including requirements
regarding the purchase of flood insurance in communities where such insurance is available
as a condition for the receipt of any federal financial assistance for construction or
acquisition purposes for use in any area having special flood hazards. The phrase "Federal
financial assistance™ includes any form of loan, grant, guaranty, insurance payment, rebate,
subsidy, disaster assistance loan or grant, or any other form of direct or indirect federal
assistance.

It will require every building or facility (other than a privately owned residential structure)
designed, constructed, or altered with funds provided under this Agreement to comply with
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10.

the "Uniform Federal Accessibility Standards,” (AS) which is Appendix A to 41 CFR
Section 101-19.6 for general type buildings and Appendix A to 24 CFR Part 40 for
residential structures. The Subgrantee will be responsible for conducting inspections to
ensure compliance with these specifications by the contractor.

It will, in connection with its performance of environmental assessments under the National
Environmental Policy Act of 1969, comply with Section 106 of the National Historic
Preservation Act of 1966 (U.S.C. 470), Executive Order 11593, 24 CFR Part 800, and the
Preservation of Archaeological and Historical Data Act of 1966 (16 U.S.C. 469a-1, et

seq.) by:

a)

b)

c)

d)

Consulting with the State Historic Preservation Office to identify properties listed
in or eligible for inclusion in the National Register of Historic Places that are
subject to adverse effects (see 36 CFR Section 800.8) by the proposed activity.
Complying with all requirements established by the state to avoid or mitigate
adverse effects upon such properties.

When any of Subgrantee's projects funded under this Agreement may affect a
historic property, as defined in 36 CFR 800. (2)(e), the FEMA may require
Subgrantee to review the eligible scope of work in consultation with the State
Historic Preservation Office (SHPO) and suggest methods of repair or construction
that will conform with the recommended approaches set out in the “Secretary of
Interior's Standards for Rehabilitation and Guidelines for Rehabilitating Historic
Buildings 1992 (Standards), the Secretary of the Interior's Guidelines for
Archeological Documentation (Guidelines) (48 Federal Register 44734-37),” or
any other applicable Secretary of Interior standards. If FEMA determines that the
eligible scope of work will not conform with the Standards, Subgrantee agrees to
participate in consultations to develop, and, after execution by all parties, to abide
by, a written agreement that establishes mitigation and recondition measures,
including but not limited to, impacts to archeological sites, and the salvage,
storage, and reuse of any significant architectural features that may otherwise be
demolished.

Subgrantee agrees to notify FEMA and the Grantee if any project funded under
this Agreement will involve ground disturbing activities, including, but not limited
to: subsurface disturbance; removal of trees; excavation for footings and
foundations; and installation of utilities (such as water, sewer, storm drains,
electrical, gas, leach lines and septic tanks) except where these activities are
restricted solely to areas previously disturbed by the installation, replacement or
maintenance of such utilities. FEMA will request the SHPO's opinion on the
potential that archeological properties may be present and be affected by such
activities. The SHPO will advise Subgrantee on any feasible steps to be
accomplished to avoid any National Register eligible archeological property or
will make recommendations for the development of a treatment plan for the
recovery of archeological data from the property. If Subgrantee is unable to avoid
the archeological property, develop, in consultation with the SHPO, a treatment
plan consistent with the Guidelines and take into account the Advisory Council on
Historic Preservation (Council) publication "Treatment of Archeological
Properties." Subgrantee shall forward information regarding the treatment plan to
FEMA, the SHPO and the Council for review. If the SHPO and the Council do
not object within 15 calendar days of receipt of the treatment plan, FEMA may
direct Subgrantee to implement the treatment plan. If either the Council or the
SHPO object, Subgrantee shall not proceed with the project until the objection is
resolved.
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11.

12.

13.

14.

15.

16.

17.

18.
19.
20.
21.
22.

23.

24,

e) Subgrantee shall notify the Grantee and FEMA as soon as practicable: (i) of any
changes in the approved scope of work for a National Register eligible or listed
property; (ii) of all changes to a project that may result in a supplemental DSR or
modify an HMGP project for a National Register eligible or listed property; (iii) if
it appears that a project funded under this Agreement will affect a previously
unidentified property that may be eligible for inclusion in the National Register or
affect a known historic property in an unanticipated manner. Subgrantee
acknowledges that FEMA may require Subgrantee to stop construction in the
vicinity of the discovery of a previously unidentified property that may be eligible
for inclusion in the National Register or upon learning that construction may affect
a known historic property in an unanticipated manner. Subgrantee further
acknowledges that FEMA may require Subgrantee to take all reasonable measures
to avoid or minimize harm to such property until FEMA concludes consultation
with the SHPO. Subgrantee also acknowledges that FEMA will require, and
Subgrantee shall comply with, modifications to the project scope of work
necessary to implement recommendations to address the project and the property.

f) Subgrantee acknowledges that, unless FEMA specifically stipulates otherwise, it
shall not receive funding for projects when, with intent to avoid the requirements
of the NHPA, Subgrantee intentionally and significantly adversely affects a
historic property, or having the legal power to prevent it, allowed such significant
adverse effect to occur.

It will comply with Title IX of the Education Amendments of 1972, as amended (20 U.S.C.:
1681-1683 and 1685 - 1686) which prohibits discrimination on the basis of sex.

It will comply with the Comprehensive Alcohol Abuse and Alcoholism Prevention,
Treatment and Rehabilitation Act of 1970, (42 U.S.C. 4521-45-94) relating to
nondiscrimination on the basis of alcohol abuse or alcoholism.

It will comply with 523 and 527 of the Public Health Service Act of 1912 (42 U.S.C. 290
dd-3 and 290 ee-3), as amended, relating to confidentiality of alcohol and drug abuse
patient records.

It will comply with Lead-Based Paint Poison Prevention Act (42 U.S.C.: 4821 et seq.)
which prohibits the use of lead based paint in construction of rehabilitation or residential
structures.

It will comply with the Energy Policy and Conservation Act (P.L. 94-163; 42 U.S.C. 6201-
6422), and the provisions of the state Energy Conservation Plan adopted pursuant thereto.
It will comply with the Laboratory Animal Welfare Act of 1966, 7 U.S.C. 2131-2159,
pertaining to the care, handling, and treatment of warm blooded animals held for research,
teaching, or other activities supported by an award of assistance under this agreement.

It will comply with Title VIII of the Civil Rights Act of 1968, 42 U.S.C. 2000c and 42
3601-3619, as amended, relating to non-discrimination in the sale, rental, or financing of
housing, and Title VI of the Civil Rights Act of 1964 (P.L. 88-352), which prohibits
discrimination on the basis of race, color or nation origin.

It will comply with the Clean Air Act of 1955, as amended, 42 U.S.C. 7401-7642.

It will comply with the Clean Water Act of 1977, as amended, 42 U.S.C. 7419-7626.

It will comply with the Endangered Species Act of 1973, 16 U.S.C. 1531-1544.

It will comply with the Intergovernmental Personnel Act of 1970, 42 U.S.C. 4728-4763.
It will assist the awarding agency in assuring compliance with the National Historic
Preservation Act of 1966, as amended, 16 U.S.C. 270.

It will comply with environmental standards which may be prescribed pursuant to the
National Environmental Policy Act of 1969, 42 U.S.C. 4321-4347.

It will assist the awarding agency in assuring compliance with the Preservation of
Archeological and Historical Preservation Act of 1966, 16 U.S.C. 469a, et seq.
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25.

26.

27.

28.

29.

30.
31.

32.
33.

It will comply with the Rehabilitation Act of 1973, Section 504, 29 U.S.C. 794, regarding
non-discrimination.

It will comply with the environmental standards, which may be prescribed pursuant to the
Safe Drinking Water Act of 1974, 42 U.S.C. 300f-300j, regarding the protection of
underground water sources.

It will comply with the requirements of Titles Il and Ill of the Uniform Relocation
Assistance and Property Acquisition Policies Act of 1970, 42 U.S.C. 4621-4638, which
provide for fair and equitable treatment of persons displaced or whose property is acquired
as a result of federal or federally assisted programs.

It will comply with the Wild and Scenic Rivers Act of 1968, 16 U.S.C. 1271-1287, related
to protecting components or potential components of the national wild and scenic rivers
system.

It will comply with the following Executive Orders: EO 11514 (NEPA); EO 11738
(violating facilities); EO 11988 (Floodplain Management); EO 11990 (Wetlands); and EO
12898 (Environmental Justice).

It will comply with the Coastal Barrier Resources Act of 1977, 16 U.S.C. 3510.

It will assure project consistency with the approved state program developed under the
Coastal Zone Management Act of 1972, 16 U.S.C. 1451-1464.

It will comply with the Fish and Wildlife Coordination Act of 1958; 16 U.S.C. 661-666.
With respect to demolition activities, it will:

a) Create and make available documentation sufficient to demonstrate that the
Subgrantee and its demolition contractor have sufficient manpower and equipment
to comply with the obligations as outlined in this Agreement.

b) Return the property to its natural state as though no improvements had ever been
contained thereon.

c) Furnish documentation of all qualified personnel, licenses and all equipment
necessary to inspect buildings located in Subgrantee's jurisdiction to detect the
presence of asbestos and lead in accordance with requirements of the U.S.
Environmental Protection Agency, the State health authority and the county health
authority.

d) Provide documentation of the inspection results for each structure to indicate:
safety hazards present; health hazards present; and/or hazardous materials present.

e) Provide supervision over contractors or employees employed by Subgrantee to
remove asbestos and lead from demolished or otherwise applicable structures.

f) Leave the demolished site clean, level and free of debris.

g) Notify the Grantee promptly of any unusual existing condition which hampers the
contractors work.

h) Obtain all required permits.

i) Provide addresses and marked maps for each site where water wells and septic
tanks are to be closed along with the number of wells and septic tanks located on
each site. Provide documentation of closures.

i) Comply with mandatory standards and policies relating to energy efficiency which
are contained in the state energy conservation plan issued in compliance with the
Energy Policy and Conservation Act (Public Law 94-163).

k) Comply with all applicable standards, orders, or requirements issued under Section
112 and 306 of the Clean Air Act (42 U.S.C. 1857 (h), Section 508 of the Clean
Water Act (33 U.S. 1368), Executive Order 11738, and the U.S. Environmental
Protection Agency regulations (40 CFR Part 15 and 61). This clause shall be added
to any subcontracts.

I) Provide documentation of public notices for demolition activities.
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ATTACHMENT C

Certification Regarding
Debarment, Suspension, Ineligibility
and
Voluntary Exclusion

Subcontractor Covered Transactions:

1. The prospective subcontractor of the Subgrantee certifies, by submission of this document,
that neither it nor its principals is presently debarred, suspended, proposed for debarment,
declared ineligible, or voluntarily excluded from participation in this transaction by any
federal department or agency.

2. Where the Subgrantee’s subcontractor is unable to certify to the above statement, the
prospective subcontractor shall attach an explanation to this form.

SUBCONTRACTOR:

Name of Company

Street Address

City, State, Zip

Federal Employer Identification Number (FEIN)

By:

Signature Date

Subgrantee’s Name

Grantee Agreement Number
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ATTACHMENT D
Risk Assessment Conditions

Per Article VI of this contract, NDDES is required to complete a Financial Assistance Risk
Assessment rating form for every subgrantee receiving an award to evaluate their potential risk of
non-compliance. Subgrantees will be evaluated on factors such as their prior experience with the
same or similar subawards, results of previous audits including whether or not they received a
Single Audit and the extent to which the same or similar subaward has been audited as a major
program; if they have new personnel or new or substantially changed systems, and the extent and
results of Federal awarding agency monitoring. Results of the Risk Assessment may result in the
imposition of specific conditions, as allowed in 2 CFR § 200.207, and contained within this
attachment.

Based upon the Risk Assessment completed for DR-4323-ND, the {Enter Subgrantee Name
Here} has received a score of {Enter Score Here} and has been determined to be a {Enter Low,
Medium, or High} Risk based upon the above mentioned criteria.

The specific conditions for a subgrantee determined to be Low Risk are the following:

e Subgrantees identified as Low Risk have no further conditions and may continue with
their projects as approved by FEMA. This must include the completion of all project
specific conditions, to include environmental requirements and/or permitting, placed
upon individual projects by FEMA at the time of award or amendment. Subgrantees that
fail to comply with project specific conditions could potentially jeopardize their
current and future federal funding.

Every January, or as needed, NDDES will re-evaluate all subgrantee Risk Assessments. Based on
overall compliance with project requirements and any issues noticed therein, an updated Financial
Assistance Recipient Risk Assessment will be completed and subgrantees can be upgraded or
removed from low, medium or high risk status. If a subgrantee is non-compliant with the additional
requirements of a subaward due to being considered high risk, the subaward and all federal and
state monies can be deobligated at the request of NDDES. Upon deobligation due to non-
compliance, a subgrantee will be considered high risk in perpetuity.
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SECTION 01 10 00
WORK COVERED BY CONTRACT DOCUMENTS

PART 1 - GENERAL

1.01 SUMMARY

A.

This section includes:

Project Description.

Contracts.

Completion Dates.

NPDES Construction Stormwater Permit.
Fines.

Reference Standards.

Coordination of Existing Conditions
Coordination of Contract Documents.

: Salvaged Demolition Debris.

10. Restocking.

COENORWN =~

1.02 PROJECT DESCRIPTION

A.

Major components of the Project include:

1. Contract No. 1 — General Construction:
a. Work generally consists of general construction associated with

the furnishing and installation of Topsoil Strip, Import and Spread;
Excavation; Fill Import; Levee Embankment; Levee Inspection
Trench; Subgrade Preparation; Sheet Pile; Cladding at Sheet Pile;
Stone Cap for Sheet Pile; Paint and Prep of Sheet Pile, Water
Main Installation, Concrete Paving; Ornamental Fence; Chainlink
Fence; Sluice Gate Structures and other miscellaneous items.

1.03 CONTRACTS

A.
B.

The OWNER will award a single contract for all work under a unit price contract.

The CONTRACTOR shall not commence work until proper execution of the
contract and written authorization to proceed has been issued by the OWNER.
Proper execution of the contract shall include all surety bonds and insurance
requirements.

The division of work as made by the specifications and contract drawings is for
the purpose of specifying work which is required. There is no attempt to make
classification according to trades or any agreements, which may exist between
CONTRACTORSs or SUBCONTRACTORSs and trade unions. Classification of the
work shall be the CONTRACTOR’S responsibility.

The location of work under these contract documents is located on property of
the OWNER, as shown on the contract drawings.

1.04 COMPLETION DATES:

A.

All Contracts:

Fargo WWTP Flood Protection WORK COVERED BY
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1. Milestone #1 (including all work that requires a closure of Broadway North
or North Broadway Drive that won't allow the traveling public to safely
utilize two lanes of the roadway.) - 28 calendar days from roadway
closure.

2. Substantial Completion — October 15, 2024

3. Final Completion — December 15, 2024

B. Winter construction may be required. CONTRACTOR shall include in their Bid all
necessary requirements for sequencing and winter construction to meet the
completion dates.

C. Liquidation Damages for this project are as indicated in the Standard Agreement
between OWNER and CONTRACTOR.

1.056 WORK BY OWNER

A. CONTRACTOR shall coordinate the timing and operational requirements of the
Work with the OWNER and ENGINEER in accordance with Section 01 11 16.

1.06 REFERENCE STANDARDS

A. For products specified by association or trade standards, comply with
requirements of the standard, except when requirements that are more rigid are
specified or are required by applicable codes.

B. The date of the standard is that in effect as of the bid date, or date of OWNER-
CONTRACTOR Agreement when there are no bids, except when a specific date
is specified.

C. Obtain copies of standards when required by contract documents. Maintain copy
at job site during progress of the specific Work.

1.07 COORDINATION OF EXISTING CONDITIONS

A. Data on subsurface conditions are made available for convenience of
CONTRACTOR and are not intended as representations or warranties of
accuracy or continuity between soil borings.

B. It is expressly understood that the OWNER will not be responsible for
interpretations or conclusions drawn by CONTRACTOR from subsurface data.
Additional subsurface data gathering operations may be made by
CONTRACTOR. Contact OWNER for site access for additional test borings
and/or other exploratory operations which may be made by CONTRACTOR at no
cost to OWNER.

C. Locate existing underground utilities in areas of work. Provide adequate means
of support and protection during operations for utilities that are to remain in place.

D. The locations of the utilities shown on the Drawings cannot be guaranteed.
CONTRACTOR shall determine exact location of utilities. Should uncharted or
incorrectly charted piping or other utilities be encountered, consult utility OWNER
immediately for directions. Cooperate with OWNER and utility companies in
keeping respective services and facilities in operation. Repair damaged utilities

Fargo WWTP Flood Protection 011000 - 2 WORK COVERED BY
Improvements CONTRACT DOCUMENTS



to satisfaction of utility OWNER.

Do not interrupt existing utilities except when permitted in writing by ENGINEER
and then only after acceptable temporary utility services have been provided.

Take and verify dimensions of existing structures, piping, and equipment required
for the proper fabrication and installation of new piping and equipment.

1.08 COORDINATION OF CONTRACT DOCUMENTS

A

Coordinate work of the various Sections of Specifications to assure efficient and
orderly sequence of installation of construction elements with provisions for
accommodating items installed later.

Verify characteristics of elements of interrelated materials are compatible;
coordinate work of various Sections having interdependent responsibilities for
installing, connection to, and placing in service, such materials.

Data on subsurface conditions are made available for convenience of The
Drawings indicate required pipe sizes and the general arrangement for major
piping and equipment. Layout and arrangement for certain other piping systems
shall be in conformance to the equipment items furnished. Locations shall be
verified in the field by the CONTRACTOR. Valves and fittings furnished shall be
of such dimensions to allow for the installation of this piping as shown on the
Drawings. In the event it should become necessary to change the location of the
work due to interference with other work, the CONTRACTOR shall request
written permission from the ENGINEER before making changes, and such
changes shall be made without added cost to OWNER. Under no circumstances
shall the pipe sizes indicated on the Drawings be changed without first having the
written approval of the ENGINEER.

The final length and location of required pipe connections to equipment shall be
coordinated to meet the requirements and recommendations of the equipment
manufacturer and shall be subject to the approval of the ENGINEER.

Install no work that directly connects to equipment until such time as complete
shop drawings of said equipment have been reviewed and approved by the
ENGINEER.

Discrepancies discovered before or after work has started shall be brought to the
attention of the ENGINEER immediately, and the ENGINEER reserves the right
to require minor changes in the work of CONTRACTOR to eliminate such
discrepancies.

1.09 NPDES CONSTRUCTION STORM WATER PERMIT

A. Following award of the contract CONTRACTOR will prepare the NPDES/SDS
Construction Stormwater Permit Application for the Project to be signed and
submitted jointly by the OWNER and CONTRACTOR.

B. CONTRACTOR shall be responsible for all provisions required in the NPDES
Construction Storm Water Permit for the Project including the stormwater

Fargo WWTP Flood Protection WORK COVERED BY

Improvements

011000-3 CONTRACT DOCUMENTS



FINES

pollution prevention plan (SWPPP) that is required to be submitted with the
permit and all comments received by the North Dakota Department of
Environmental Quality (NDDEQ) regarding the permit and SWPPP for approval.

See Section 01 57 00 for additional requirements.

In the event the OWNER is fined by the North Dakota Department of
Environmental Quality or Environmental Protection Agency as a result of the
CONTRACTOR'’S actions or lack of actions, the OWNER will deduct from
payment, due the CONTRACTOR, corresponding amounts to cover the cost of
such fines, including the costs of related engineering and legal fees.

SALVAGED DEMOLITION DEBRIS

A.

OWNER shall have the right to retain select demolition materials or debris. At
the discretion of OWNER, select demolition materials or debris items shall be
stored on-site and remain the property of the OWNER. OWNER shall designate
the location for storage of salvageable demolition material or debris items.
CONTRACTOR shall place selected items in designated storage area.

RESTOCKING

A

There will be no additional compensation made to CONTRACTOR due to
restocking charges for materials not used on the project.

PART 2 - PRODUCTS

2.01

NOT USED.

PART 3 - EXECUTION

3.01

NOT USED.

END OF SECTION
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SECTION 01 11 16
WORK BY OWNER

PART 1 - GENERAL

1.01 SUMMARY
A. This Section includes:

1. Work By OWNER.
1.02 WORKBY OWNER

A. OWNER shall provide reference points for the Project one time.
1. Establish Site benchmarks once for use by CONTRACTOR as vertical
elevation references.
2. Stakes will be provided for horizontal and vertical layout of project

improvements by the OWNER. ltems include: floodwall, levee, pipes and
structures, fences, and roadways.

3. The ENGINEER will provide a surface TIN file and CAD files for
CONTRACTOR convenience. CONTRACTOR will be required to sign
and submit a CAD Release Waiver prior to providing.

4. Any subsequent re-staking due to CONTRACTOR's failure to protect
stakes or benchmarks shall be at CONTRACTOR’s expense.

B. All other surveying and staking required for the Project shall be provided by the
CONTRACTOR or SUBCONTRACTORSs pursuant to their respective scopes of
work. CONTRACTOR shall preserve stakes established by the OWNER.

C. OWNER shall be present for all tie-ins to existing waterlines and operation of all
valves.

PART 2 - PRODUCTS

2.01 NOT USED
PART 3 - EXECUTION

3.01 NOT USED
END OF SECTION

Fargo WWTP Flood Protection

011116 -1 WORK BY OWNER
Improvements



This page intentionally left blank



SECTION 01 12 16

WORK SEQUENCE
PART 1 - GENERAL
1.01  SUMMARY
A. This Section includes:
1. General Work Sequence.
2. Sequence of Construction.

1.02 GENERAL WORK SEQUENCE

A. CONTRACTOR shall submit a detailed construction sequence estimating all
dates when interruption, temporary shutdown, or bypass, will occur. Dates shall
be updated as construction progresses.

B. CONTRACTOR shall stay within time restraints for certain construction tasks as
identified in the Contract Documents.

1.03 SEQUENCE OF CONSTRUCTION

A. CONTRACTOR shall perform tasks in the order indicated and within the time
constraints specified. This is not an exhaustive list of all work to be completed,
but gives general idea of the sequencing required.

B. The work sequence provided herein is for the CONTRACTOR’s information.
CONTRACTOR shall be free to modify it to meet his or her needs subject to the
approval of the OWNER and ENGINEER.

1. Milestone #1 shall include all work that requires a closure of Broadway
North or North Broadway Drive that won't allow the traveling public to
safely utilize two lanes of the roadway. All work within Milestone #1 shall
be complete by 28 calendar days from roadway closure.

2. Substantial Completion of work shall be complete and in operation by
October 15, 2024 including site restoration and seeding.
3. Final completion of all work contained in the contract documents including

final site stabilization by December 15, 2024.

C. OWNER recognizes the CONTRACTOR will require scheduled shutdowns in
order to complete some necessary tasks. The OWNER will make a reasonable
attempt to alter operational procedures, including temporary shutdowns, to allow
for CONTRACTOR work. CONTRACTOR shall notify OWNER and ENGINEER
of planned shutdowns in accordance with the Contract Documents.

D. In an attempt to prevent disruptions to the currently ongoing active
construction project for the Phase IIB Expansion Fargo Wastewater
Treatment Facility, City Project No. W1701 and the OWNER's
CONTRACTOR for this project, PKG Contracting, Inc., the CONTRACTOR,
through the OWNER's Resident Project Representative, shall provide a
good faith effort to adequately communicate and coordinate intended
plans, activities, work sequence, and schedule with ENGINEER, OWNER,
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and PKG Contracting, Inc. Disruptions and/or damages that result in any
inadvertent change orders on the Phase IIB Expansion to the OWNER as a
result of the CONTRACTOR's poor communication or coordination of
plans, activities, work sequence, and schedule will be charged to the
CONTRACTOR as liguidated damages.

1. Milestones for Phase IIB Expansion Fargo Wastewater Treatment
Facility, City Project No. WW1701
a. Construction completion anticipated Summer 2025.

In an attempt to prevent disruptions to the adjacent active construction
project for the Shared Use Path & Incidentals and the Shared Use Path &
Incidentals Dakota Underground, the CONTRACTOR, through the OWNER's
Resident Project Representative, shall provide a good faith effort to
adequately communicate and coordinate intended plans, activities, work
sequence, and schedule with ENGINEER, OWNER, and Dakota
Underground. Disruptions and/or damages that result in any inadvertent
change orders on the Shared Use Path & Incidentals Project to the OWNER
as a result of the CONTRACTOR's poor communication or coordination of
plans, activities, work sequence, and schedule will be charged to the
CONTRACTOR as liquidated damages.

1. Milestones for Shared Use Path & Incidentals, City Project No. SN-23-A1
a. Anticipated Start: Spring 2024
b. Substantial Completion Date: October 11, 2024
1) Final Completion Date: November 1, 2024

In an attempt to prevent disruptions to the currently ongoing active
construction project for the NDSP Effluent Reuse Facilty (ERF)
Improvements, AE2S Project No. P05024-2022-001 and the OWNER's
CONTRACTOR for this project, PKG Contracting, Inc., the CONTRACTOR,
through the OWNER's Resident Project Representative, shall provide a
good faith effort to adequately communicate and coordinate intended
plans, activities, work sequence, and schedule with ENGINEER, OWNER,
and PKG Contracting, Inc. Disruptions and/or damages that result in any
inadvertent change orders on the NDSP ERF Improvements to the OWNER
as a result of the CONTRACTOR's poor communication or coordination of
plans, activities, work sequence, and schedule will be charged to the
CONTRACTOR as liguidated damages.

1. Milestones for NDSP Effluent Reuse Facilty (ERF) Improvements, AE2S
Project No. P05024-2022-001
a. Construction Substantial Completion anticipated June 1, 2024.
b. Construction Final Completion anticipated June 1, 2025.

PART 2 - PRODUCTS

NOT USED.

PART 3 - EXECUTION
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3.01  NOT USED.
END OF SECTION
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SECTION 01 14 00
WORK RESTRICTIONS

PART 1 - GENERAL

1.01 SUMMARY
A. This Section includes:

1. CONTRACTORS Use of Site and Premises.
2. OWNER Occupancy Requirements.

3. Access to Streets and Highways.

4, Special Work Requests.

1.02 CONTRACTOR USE OF SITE AND PREMISES

A. Limit use of Site and premises to allow:
1. OWNER occupancy and maintenance.
. Work by Others.
3. Construction of Phase IIB Expansion Fargo Wastewater Treatment

Facility, City Project No. W1701.

4, Construction of Shared Use Path & Incidentals, City Project No. SN-23-
A1l.

5. Construction of NDSP Effluent Reuse Facilty (ERF) Improvements, AE2S
Project No. P05024-2022-001.

B. Coordinate performance of all Work with OWNER operations.

Coordinate use of premises under direction of OWNER. CONTRACTOR shall
confine construction equipment, storage of materials and equipment and
operations of workmen to areas permitted by law, ordinances, permits, or
requirements of Contract Documents, and shall not unreasonably encumber
premises with construction equipment or other materials or equipment.

D. Assume full responsibility for the protection and safekeeping of products under
this Contract, stored on the site.

E. Move any stored products, under CONTRACTOR's control, which interfere with
operations of the OWNER.

F. Construction personnel may park only in areas designated by the OWNER.
Obtain and pay for use of storage or work areas needed for operations.

H. CONTRACTOR shall notify and coordinate with Police Department, Fire
Department, and Hospital/Ambulance Services. Notice shall include work
schedule as construction proceeds, when work affects or obstructs intersections
and streets, and when work is completed, or suitable access is available in
streets and intersections.

l. CONTRACTOR shall provide the name, address, and telephone number of
person who has access to equipment and is authorized to make emergency
repairs to CONTRACTOR's work, such as to correct trench cave-ins, move
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excavated material, and correct other problems during weekends and off-work
hours, so access can be maintained for firefighting equipment, and to maintain
barricades for public safety.

J. The CONTRACTOR must be satisfied through personal examination of the
Site(s) as to all local conditions affecting their performance of the Contract. The
CONTRACTOR is deemed to accept such conditions as found to exist.

K. The CONTRACTOR shall preserve all monuments, benchmarks, reference
points, and stakes. In case of destruction thereof, the CONTRACTOR will be
charged with expense of replacement and shall be responsible for any mistake or
loss of time that may be caused. Permanent monuments or benchmarks which
must be removed or disturbed shall be protected until properly referenced for
relocation. The CONTRACTOR shall furnish materials and assistance for the
proper replacement of such monuments or benchmarks.

L. Damaged Property:

1. Patch and or clean existing improvements and restore damage of
property on, or adjacent to the Site(s) occasioned by the Work, including
but not limited to, lawns, walks, driveways, roadways, curbs, pavements,
structures, drainage courses, swales/ditches, and utilities which are cut or
damaged by operations and are not designated for removal, relocation, or
replacement in the course of construction.

2. If any direct or indirect damage is done to public or private property
resulting from any act, omission, neglect, or misconduct, the
CONTRACTOR shall restore the damaged property to a condition equal
to or better than that existing before the damage at no additional cost to
the OWNER. Repair, rebuild, or restore property as directed or make
good such damage in an acceptable manner.

3. Provide written acceptance of restoration by authority or OWNER.

M. Existing Facilities:

1. The CONTRACTOR shall take all necessary field measurements
affecting all existing construction, drainage, wiring, piping, and equipment
in this Contract and shall be solely responsible for proper fit between all
Work under the Contract and existing structures, piping, and equipment.

2. Dimensions given on the drawings related to existing structures are
based upon existing construction record drawings and it shall be the
responsibility of the CONTRACTOR to verify the accuracy of all
dimensions shown for existing structures, piping, and equipment. Any
discrepancies shall be brought to the attention of the ENGINEER prior to
the start of new construction or ordering of any materials.
CONTRACTOR shall be responsible for any materials ordered that will
not fit due to the failure to verify any discrepancies of existing structures,
piping, and equipment prior to the start of new construction.

N. Existing Utilities:

1. Existing underground utilities, as shown on the drawings, are located in
accordance with available data but locations shall be determined by the
CONTRACTOR prior to beginning construction. A utility locate is required
prior to any excavation.
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2. CONTRACTOR shall protect all existing utilities and provide temporary

removal and replacement or relocation as required for completion of the
Work in the contract documents. No additional payment shall be made
for this work.

3. Existing utilities not shown on the drawings and requiring relocation shall
be exposed by the CONTRACTOR without damage. If damaged, the
CONTRACTOR shall bear the responsibility and cost of repair or
replacement.

Environmental Resources:

1. Protect environmental resources within the project boundaries and those
affected outside the limits of permanent work during the entire period of
this Contract. Confine activities to areas defined by the contract
documents.

2. Prior to construction, identify all land resources to be preserved within the

work area. Do not remove, cut, deface, injure, or destroy land resources
including trees, shrubs, vines, grasses, topsoil, and land forms without
permission from the OWNER. Do not fasten or attach ropes, cables, or
guys to trees for anchorage unless specifically authorized, or where
special emergency use is permitted.

3. Protect trees, shrubs, vines, grasses, land forms, and other landscape
features shown on the drawings to be preserved by marking, fencing, or
using other approved techniques.

4, The erosion and sediment controls selected and maintained by the
CONTRACTOR shall be such that water quality standards are not
violated as a result of the CONTRACTOR’s activities. Maintain temporary
erosion and sediment control measures such as fencing, berms, dikes,
drains, sedimentation basins, grassing, and mulching, until permanent
drainage and erosion control facilities are completed and operative.

5. See Section 01 57 00 for additional requirements.

1.03 OWNER OCCUPANCY REQUIREMENTS

A

Cleanliness is crucial and the CONTRACTOR shall maintain a clean and orderly
site at all times.

Cooperate with OWNER to minimize conflict and to facilitate OWNER’s
operations. Schedule all Work to accommodate this requirement. No
interruption will be permitted which adversely affects the degree of service the
OWNER provides. CONTRACTOR shall provide temporary facilities and make
temporary modifications as necessary to keep the facilities in operation during
the construction period.

Pre-plan, schedule, coordinate, and stage for required materials, manpower,
CONTRACTORSs, SUBCONTRACTORSs, etc. to complete critical elements of
Work.

Existing materials and equipment removed and not reused as part of the Work,
and not identified elsewhere in the contract documents for salvage, shall be
properly disposed of by the CONTRACTOR at no additional cost to OWNER.

1.04 ACCESS TO STREETS AND HIGHWAYS
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Maintain suitable means of access for property OWNERs abutting streets and
highways and access roads involved in construction, except as specifically
permitted otherwise by OWNER.

Whenever construction is stopped due to inclement weather, weekends,
holidays, or other reasons, suitable access shall be provided for all property
OWNERs.

Maintain access for firefighting equipment and access to fire hydrants.

Maintain two-way traffic at all times during construction on all impacted streets
and highways.

1.056 SPECIAL WORK REQUEST

A.

Saturday and Sunday work is allowed for the purposes of clean-up work only by
the CONTRACTOR without prior written approval from the ENGINEER or
OWNER. Work shall not start on Saturday or Sunday before 9:00 AM.

If the CONTRACTOR plans to conduct work other than clean-up work, the
CONTRACTOR shall submit a Special Work Request to the ENGINEER and
OWNER for written approval. OWNER shall provide the CONTRACTOR with the
appropriate form. All requests shall be made at least two (2) weeks in advance
of scheduled work.

Special Work Request restrictions shall apply for North Dakota state observed
holidays. CONTRACTOR shall submit a Special Work Request if work is
scheduled for these dates.

PART 2 - PRODUCTS

2.01 NOT USED.

PART 3 - EXECUTION

3.01  NOT USED.

END OF SECTION
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PART 1

SECTION 01 22 00
MEASUREMENT AND PAYMENT

GENERAL

1.01 SUMMARY

A.

Section Includes:

1. Measurement and payment criteria applicable to unit price Work.
2. Defect assessment and non-payment for rejected Work.

Related Sections:

Section 00 41 00 — Bid Form.

Section 00 52 00 — Agreement.

Section 00 72 00 — General Conditions.

Section 00 73 00 — Supplementary Conditions.
Section 01 10 00 — Summary of Work.

Section 01 23 00 — Contract Considerations and Alternates.
Section 01 26 00 — Contract Modification Procedures.
Section 01 29 00 — Progress Payment Procedures.

: Section 01 31 13 — Project Coordination.

10. Section 01 33 00 — Submittal Procedures.

11. Section 01 77 00 — Closeout Procedures.

CoEeNIORWN =~

1.02 AUTHORITY

A

C.

The ENGINEER and OWNER will make final determinations regarding the
completeness of Work, and subsequent payment of such Work.

The ENGINEER and OWNER will take all measurements and compute quantities
accordingly.

CONTRACTOR shall assist by providing necessary measurements, supporting
data, and field data as required.

1.03 BID ITEMS

A

Quantities indicated in the Bid Form are for Bidding and contract purposes only.
Quantities and measurements supplied or placed in the Work and verified by the
ENGINEER shall determine payment.

If the actual Work requires more or fewer quantities than those quantities
indicated, provide the required quantities at the unit prices contracted.

No other items of Work required by the Drawings or Specifications shall be
measured or paid for separately but shall be included as part of the listed item to
which the Work pertains. Failure to list all such related Work in the following
descriptions of items shall not invalidate this stipulation nor relieve the
CONTRACTOR from his obligation for such Work.

1.04 PAYMENT

Fargo WWTP Flood Protection
Improvements

012200-1 MEASUREMENT AND PAYMENT



A. Payment Includes: Full compensation for all required mobilization, bonding,
insurance, labor, skill, products, tools, equipment, transportation, services,
incidentals, erection, application, and installation of the Work; submittal of shop
drawings, product data and operation and maintenance data or manuals, record
data, start-up and system demonstration, where required; warranties, overhead
and profit.

B. All items shall include traffic control, protection of the public, flag persons,
construction signs, fences, barricades, transportation and disposal of excavated
material, erosion control and stormwater pollution prevention, and cleaning,
repair, and maintenance of haul routes.

C. Final payment for Work governed by unit prices will be made on the basis of the
actual measurements and quantities accepted by the ENGINEER multiplied by
the unit price for Work which is incorporated in or made necessary by the Work.

1.05 DEFECT ASSESSMENT

A. Replace the Work or portions of the Work not conforming to specified
requirements.

B. If, in the opinion of the ENGINEER, it is not practical to remove and replace the
Work, the ENGINEER will direct one of the following remedies:

1. The defective Work may remain, but the price will be adjusted to a new
price at the discretion of the ENGINEER and OWNER.

2. The defective Work will be partially repaired to the satisfaction of the
ENGINEER and OWNER, and the price will be adjusted at the discretion
of the ENGINEER and OWNER.

C. The authority of the ENGINEER and OWNER to assess the defect and
determine payment adjustment is final.

1.06 NON-PAYMENT FOR REJECTED PRODUCTS

A. Payment will not be made for any of the following:

Products wasted or disposed of in a manner that is not acceptable.
Products determined as unacceptable before or after placement.
Products not completely unloaded from the transporting vehicle.
Products placed beyond the lines and levels of the required Work.
Products remaining on hand after completion of the Work.

: Loading, hauling, and disposing of rejected Products.

1.07 CHANGES IN PLAN QUALITY

A. Plan quantities are based on assumed existing conditions and/or as stated in
payment sections or notes. An increase or decrease from the number of units
shown in the Bid Form shall not cause a change in the unit price except as
allowed by the General Conditions.

1.08 DESCRIPTION OF UNIT PRICES FOR CONTRACT NO. 1:

R

A. Mobilization, Bonding and Insurance, lump sum (l.s.):

Fargo WWTP Flood Protection

012200-2 MEASUREMENT AND PAYMENT
Improvements



1. Consists of all Work and operations, including, but not limited to, those
necessary for the movement of personnel, equipment, supplies, and
incidentals to and from the Project Site; for the establishment and
subsequent removal of all offices and storage facilities, CONTRACTOR's
buildings, and other facilities necessary for Work on the Project; and for
licenses, fees, permits, and for all other Work and operations which must
be performed, or costs incurred, prior to beginning and after completion of
Work on the various items on the Project Site. Item shall also include the
cost of all bonding and insurance for all the work included in the Contract.

2. When partial payments are made on the Contract, payment for
mobilization will be made according to the following schedule:

a. When 5 percent of the original Contract amount is earned, 25
percent of the amount bid for mobilization, bonding, and insurance
or 1-% percent of the original Contract amount, whichever is less,
will be paid.

b. When 10 percent of the original Contract amount is earned, 50
percent of the amount bid for mobilization, bonding, and insurance
or 5 percent of the original Contract amount, whichever is less, will
be paid.

C. When 65 percent of the original Contract amount is earned, 90
percent of the amount bid for mobilization, bonding, and insurance
or 9 percent of the original Contract amount, whichever is less, will
be paid.

d. When 80 percent of the original Contract amount is earned, 100
percent of the amount bid for mobilization, bonding, and insurance
or 10 percent of the original Contract amount, whichever is less,
will be paid.

3. Upon completion of all Work on the Project, payment of any amount bid
for mobilization, bonding, and insurance in excess of 10 percent of the
total Contract amount will be paid.

B. Temporary Chain-Link Fence; lump sum (L.S.): Lump sum price includes all cost
for installation and maintenance of temporary chain-link safety fence and gates
(6’ height) for laydown area shown on Drawings, complete and in-place including
all locks, appurtenances, accessories along with removal and salvage.
CONTRACTOR shall retain ownership of all salvaged fence and gate materials
following construction. Measurement and payment will be per each gate installed.

C. Remove Fence; linear foot (I.f.): Unit price includes all cost for removal of existing
fencing and gates (all types). Measurement and payment will be from the center
of the initial post to the center of the final post. Quantity shall not exceed the
initial measurement prior to removal unless additional quantities are agreed to by
the ENGINEER prior to the work being performed. Unit cost shall include
replacement of any items damaged or rendered unusable during removal.

D. Remove Pipe (All Size and Types); linear foot (I.f.): Pipe removal and disposal
shall be paid for under the REMOVE PIPE bid item for the type of pipe being
removed (be it sanitary sewer, watermain, storm sewer, gas, duct banks, etc.) at
the contract unit price per linear foot, irrespective of the depth, pipe material,
and/or size of the pipe, which shall include the cost of removing and disposing all
pipe material, pipe bend sections, jointing material, restraints, stainless steel
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stiffeners and all other appurtenances, and of flushing, handling, hauling,
dewatering, trenching, sheeting, excavating and backfilling, plugging the ends of
the remaining abandoned pipe, restoring the surface equal to or better than the
original condition to the satisfaction of the ENGINEER (unless separate bid item
is provided), necessary permits, and all material or work necessary to remove
and dispose of the pipe.

E. Remove Concrete Pavement (All Depths); square yard (s.y.): Unit price includes
cost for full-depth removal and disposal of concrete pavement with no
differentiation in payment based upon pavement width, thickness, and 6-inches
of aggregate surface material to provide room for the new base material under
the new concrete pavement.

F. Remove Tree; each (ea.): Unit price includes all cost on a per tree basis,
including removal of the stump and roots, for trees measuring 6 inches in
diameter or greater at a point 4.5 feet off the ground. All costs for removal of
any/all trees smaller than this shall be considered incidental to the Contract.

G. Furnish & Install Ornamental Fence; linear foot (1.f.): Unit price includes all cost
for furnishing and installation of ornamental fencing. Measurement and payment
will be from the center of the initial post to the center of the final post. Quantity
shall not exceed the initial units shown in the Bid Form without prior approval
from the ENGINEER prior to the work being performed. Unit cost shall include
connection to existing or adjacent fencing.

H. Furnish & Install Chain-link; linear foot (1.f.): Unit price includes all cost for
furnishing and installation of chain-link fencing. Measurement and payment will
be from the center of the initial post to the center of the final post. Quantity shall
not exceed the initial units shown in the Bid Form without prior approval from the
ENGINEER prior to the work being performed. Unit cost shall include connection
to existing or adjacent fencing.

l. Encase Pipe with CLSM; cubic yard (c.y.): Unit price includes excavation to and
around existing utility pipes within the levee inspection trench, removal of existing
granular bedding and backfill material, and backfilling with CLSM as shown in
Drawings and detail 3/C001.

J. Raise Manhole Casting; Each (ea.) Lump price costs shall include all
excavation, removal of existing cone, removal of existing adjust rings, salvaging
existing casting, backfilling and grading, constructing, furnishing and installing the
manhole risers and cone segments in place, and sealing the manhole joints and
lift holes and installing salvaged manhole casting, including all sealant, wrap, or
chimney seals as specified herein.

K. F&l Water Main Pipe; linear foot (I.f.): Unit price includes all cost for furnishing,
handling, laying, materials, restrained joint pipe, tracer wire, boxes, lugs and
fittings associated with tracer wire, appurtenances, and associated pipe fittings
not paid for separately, thrust blocking or reaction backing, special linings,
concrete encasement, gravel, cleaning, hydrostatic testing and disinfection. The
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cost of clearing, topsoil stripping, stockpiling and spreading, excavating,
trenching, bedding, backfill, and surface restoration will be included in the unit bid
price per linear foot of water main pipe installed by open cut and/or cost of
installing pipe by trenchless methods including and entry or receiving pits.

1. Length will be measured along centerline of pipe with no deduction for
fittings or valves. After completion of pipe installation and backfill, but
prior to completion of hydrostatic pressure testing, payment for
transmission main installation shall be paid a maximum of 75% of the
contract bid price. Remaining 25% payment for installation of
transmission main shall not be paid in full until pressure testing and all
other work in this pay item has been completed. Only after meeting these
requirements will the distribution main be paid for at 100% of the contract
bid price. On CONTRACTOR’s Pay Application separate line items shall
be used to indicate the length of pipe installed and length of pipe that has
successfully passed the hydrostatic pressure testing, cleaning and
disinfection, and length of surface restoration associated with each pipe
type and diameter listed on the bid form.

L. Gate Valve; each (ea.): Unit price includes all cost for furnishing, handling,
trenching, laying, setting, materials, valves, concrete base, trench adaptors;
valve box, cover, and marker sign; operating wrenches, stainless-steel bolts,
thrust blocks or reaction blocking, polyethylene plastic wrap, bedding and backfill.
Payment will be made for various sizes listed in the Bid Form.

M. Ductile Iron Fitting; each (ea.): Unit price includes all cost for installation of
fittings, joint restraints, handling; trenching, shoring, laying, setting; materials
complete with gaskets, glands and stainless-steel bolts, thrust blocks or reaction
blocking, polyethylene plastic wrap, bedding and backfill. Payment will be made
for the various sizes and fittings listed in the Bid Form.

N. Connect to Existing Pipe; each (ea.): Unit price includes all cost for installation of
piping, fittings and transitions couplers (unless separate pay item is provided),
joint restraints, handling; laying, setting; materials; dewatering existing main;
disinfection, and maintaining water service. Payment will be made for the various
tie-ins listed in the Bid Form. Miscellaneous valves and piping required for filling
or testing shall be incidental to this item. CONTRACTORS should note that if a
gate valve or hydrant is indicated within a Detailed Tie-In, those are to be paid on
an each basis in their own designated line item. They are not to be included in
the detailed tie-in price.

O. Gate Well; each (l.s.): The cost of furnishing and installing the gate well
structures will be paid for on a lump sum bid per each structure. Costs shall
include all work as shown on details in drawings including, but not limited to,
excavation, dewatering, bedding, backfilling, constructing, furnishing and
installing the cover, access hatches, ladders, vent pipes, catwalks and landings,
casting in place concrete, reinforcing, connections to the existing pipe, water
proofing, installing inverts and sealing the manhole or inlet connections, joints,
and lift holes. Payment will be made for various sizes listed in the bid form. Sluice
Gates will be paid under separate pay item.
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P. Sluice Gate; each (I.s.): The cost of furnishing and installing the sluice gates will
be paid for on a lump sum bid per each gate size. The work to be done under this
item shall include all labor, tools, materials, and equipment necessary to supply
and install the sluice gates and adjust for proper operation and closure of sluice
gates. Payment will be made for various sizes listed in the bid form.

Q. Topsoil - Strip, Stockpile & Spread (Levee and Floodwall Area); cubic yard (c.y.):
Unit price includes all costs for labor, tools, material, and equipment necessary
for stripping, stockpiling, re-spreading and finishing topsoil required. An assumed
thickness of 6-inches to 10-foot outside of levee/floodwall footprint each direction
was used to calculate the quantity of topsoil stripping, stockpiling, and re-
spreading, however, if more topsoil is present the entire thickness of topsoil shall
be stripped. Payment will be made only for the plan quantities shown on the bid
form unless additional quantities are agreed to by the ENGINEER prior to the
work being performed. No payment will be made for unauthorized work.

R. Topsoil - Haul; cubic yard (c.y.): Unit price includes all costs for labor, tools,
material, and equipment necessary for hauling and disposing of topsoil in
CONTRACTOR furnished off-site disposal area. Payment will be made only for
the actual quantity hauled and disposed of off-site as approved by the
ENGINEER if existing on-site material is deemed unusable. Topsoil stripped and
deemed unusable from the project site shall be hauled off-site and disposed of in
a CONTRACTOR-furnished disposal site. No payment will be made for
unauthorized work.

S. Topsoil - Import; cubic yard (c.y.): Unit price includes all costs for labor, tools,
material, and equipment necessary for hauling and importing topsoil required for
project site (excludes lay-down site). Payment will be made only for the quantities
imported as deemed necessary by the ENGINEER if existing on-site material is
deemed unusable or is insufficient in quantity. No payment will be made for
unauthorized work. Payment for placement shall be included in the bid item
“Topsoil — Strip, Stockpile, and Spread (Levee and Floodwall Area)”.

T. Topsoil - Strip, Stockpile & Spread (Laydown site); cubic yard (c.y.): Unit price
includes all costs for labor, tools, material, and equipment necessary for
stripping, stockpiling, re-spreading and finishing topsoil required. An assumed
thickness of 12-inches was used to calculate the quantity of topsoil stripping,
stockpiling, and re-spreading, however, if more topsoil is present the entire
thickness of topsoil shall be stripped. Payment will be made only for the plan
quantities shown on the bid form unless additional quantities are agreed to by the
ENGINEER prior to the work being performed. No payment will be made for
unauthorized work.

u. Excavation — Levee Inspection Trench; cubic yard (c.y.): Unit cost shall be
determined on a cubic yard basis for all supervision, labor, tools, equipment,
material stockpiling to laydown yard facilities for usable material, and supplies
required to cut levee inspection trench. Payment for this item shall be based on
the volumetric difference between the initial survey of subgrade following topsoil
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stripping and the as-built survey of excavation/trench as determined by the
ENGINEER. No payment will be made for unauthorized work or over-excavation
that is deemed unnecessary by the ENGINEER.

V. Excavation - Haul; cubic yard (c.y.): Unit cost shall be determined on a cubic yard
basis for all supervision, labor, tools, equipment necessary for hauling unusable
excavation material from the Inspection Trench and disposing off-site in
CONTRACTOR-furnished disposal area. Payment for this item shall be based on
the in-place volume of unusable material stockpiled at disposal site as
determined by the ENGINEER. No payment will be made for unauthorized work
and this item will only be utilized as directed by the ENGINEER.

W. Impervious Fill - Import from Offsite; cubic yard (c.y.): Unit cost shall be
determined on a cubic yard basis for all supervision, labor, tools, equipment,
transportation, material hauling, storage facilities, and supplies required to cut
existing material at the specified borrow site, and/or at the CONTRACTOR-
furnished borrow site and to haul to the project site. Payment for this item shall
be based on the volumetric difference between the initial survey of the off-site
stockpile site(s) and as-built surveys after all cutting has been complete as
determined by the ENGINEER. Payment for placement shall be included in the
bid item “Levee Inspection Trench", "Embankment Levee", or "Embankment
Floodwall". No payment will be made for unauthorized work and this item will only
be utilized as directed by the ENGINEER.

X. Impervious Fill - Import From Onsite Stockpiles; cubic yard (c.y.): Unit cost shall
be determined on a cubic yard basis for all supervision, labor, tools, equipment,
transportation, material hauling, material handling, material sorting, material
identifying, and supplies required to cut existing material at the stockpile
locations shown on drawing G005 (North and South Stockpiles). Payment for this
item shall be based on the volumetric difference between the initial survey of the
on-site stockpile site(s) and as-built surveys after all cutting has been complete
as determined by the ENGINEER. Payment for placement shall be included in
the bid item “Levee Inspection Trench", "Embankment Levee", or "Embankment
Floodwall". No payment will be made for unauthorized work and this item will only
be utilized as directed by the ENGINEER.

Y. Levee Inspection Trench; cubic yard (c.y.): Unit cost shall be determined on a
cubic yard basis for all supervision, labor, tools, equipment, and supplies
required to place and compact suitable on-site or imported impervious material
for the levee inspection trench. This item shall include any additional mixing of
soil materials that may be required to make borrow/imported material workable
and meet compaction requirements. Payment for this item shall be based on the
volumetric difference between as-built survey of excavation/trench and the as-
built survey of the final subgrade prior to levee embankment placement as
determined by the ENGINEER. The calculated volumetric difference will be
multiplied by 1.25 to account for material shrinkage from moisture conditioning
and compaction. The CONTRACTOR will not be paid for backfilling of
unauthorized over excavation as determined by the ENGINEER.
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Z. Embankment - Levee; cubic yard (c.y.): Unit cost shall be determined on a cubic
yard basis for all supervision, labor, tools, equipment, and supplies required to
place and compact suitable on-site or imported impervious material for the levee
embankment. This item shall include any additional mixing of soil materials that
may be required to make borrow/imported material workable and meet
compaction requirements. This item shall include any miscellaneous grading of
any other earthwork not specified but required under the Contract Documents.
Payment for this item shall be based on the volumetric difference between as-
built survey of the final subgrade prior to levee embankment placement and as-
built survey of levee embankment prior to topsoil placement as determined by the
ENGINEER. The calculated volumetric difference will be multiplied by 1.25 to
account for material shrinkage from moisture conditioning and compaction. No
payment will be made for unauthorized work.

AA.  Subgrade Preparation — Levee; square yard (s.y.): Subgrade preparation will be
paid for at the unit price bid per square yard for the area of the levee
embankment subgrade outside of the levee inspection trench and corresponding
quantity as defined on the plans. The unit price shall include all work for
scarifying, over-excavation of soft material, recompacting, and fine grading per
the project specifications. Payment will be made only for the plan quantities
shown on the bid form unless additional quantities are agreed to by the
ENGINEER prior to the work being performed. No payment will be made for
unauthorized work.

BB. Embankment - Floodwall; cubic yard (c.y.): Unit cost shall be determined on a
cubic yard basis for all supervision, labor, tools, equipment, and supplies
required to place and compact suitable on-site or imported impervious material
for the levee embankment. This item shall include any additional mixing of soil
materials that may be required to make borrow/imported material workable and
meet compaction requirements. This item shall include any miscellaneous
grading of any other earthwork not specified but required under the Contract
Documents. Payment for this item shall be based on the volumetric difference
between as-built survey of the final subgrade prior to embankment placement
and as-built survey of embankment prior to topsoil placement as determined by
the ENGINEER. The calculated volumetric difference will be multiplied by 1.25 to
account for material shrinkage from moisture conditioning and compaction. No
payment will be made for unauthorized work.

CC. Woven Geotextile Fabric; square yard (s.y.): Payment for the woven geotextile
fabric will be made on a square yard basis for the area covered. No allowance
will be made for overlaps, repairs, drainage trenches or cutoff trenches. Area
covered shall be from 1 foot behind the drive to 1 foot up edge of aggregate base
on each side of the pavement. Payment shall be considered full compensation
for all labor, materials, equipment and other items necessary and incidental to
completion of the work. Payment will be made only for the plan quantities shown
on the bid form unless additional quantities are agreed to by the ENGINEER prior
to the work being performed.
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DD.

EE.

FF.

GG.

HH.

Fargo WWTP Flood Protection
Improvements

Temporary Access Road for Laydown Yard; lump sum (I.s.): Payment shall be on
a lump sum basis for temporary access road(s) deemed necessary by the
CONTRACTOR to hauling between the levee and floodwall project site to the
laydown area as shown on the plans. Cost shall be inclusive of all labor, tools,
equipment and supplies for installation, maintenance, removal and clean up of
the temporary access road including any aggregate surfacing, geotextile or
geogrids deemed necessary by the CONTRACTOR for the access road. The
CONTRACTOR is responsible determining the width, thickness and length of the
access road(s) for their construction means and methods.

Subgrade Preparation — Pavement; square yard (s.y.): Subgrade preparation will
be paid for at the unit price bid per square yard for the area of the gravel roadway
subgrade and corresponding quantity as defined on the plans. The unit price
shall include all work for scarifying, over-excavation of soft material, proof-roll,
recompacting, and fine grading per the project specifications. Payment will be
made only for the plan quantities shown on the bid form unless additional
quantities are agreed to by the ENGINEER prior to the work being performed. No
payment will be made for unauthorized work.

Aggregate Crushed Concrete — 12" Thick; square yard (s.y.): The pay area shall
be the same as for subgrade preparation described above. Payment shall include
full compensation for all base material placed within the pay limits and
corresponding quantity as defined in the plans. Any additional base material
required to ensure a stable base for paving equipment shall be at the
CONTRACTOR's cost. Payment will be made only for the plan quantities shown
on the bid form unless additional quantities are agreed to by the ENGINEER prior
to the work being performed.

Concrete Pavement - 10" Thick Reinforced; square yard (s.y.): Payment will be
full compensation for the furnishing and installing the concrete, reinforcing,
expansion joints including sealant where specified, form work, and all incidental
labor, material, and equipment necessary to construct the concrete pavement in
accordance with these Specifications. Payment will be made only for the plan
quantities shown on the bid form unless additional quantities are agreed to by the
ENGINEER prior to the work being performed.

Sheet Pile; square foot (s.f.): Sheet Pile shall be paid by the installed square feet.
Payment for bid items shall include all equipment, material, shipping, tools,
consumables, labor, layout, field testing to install the sheet pile walls to the
minimum indicated pile tip elevation. Lengths beyond the minimum pile tip
elevation are incidental.

1. Trimming and cut-off at upper elevation of the sheet pile is not included.

Sheet Pile Fabricated Transitions (greater than 10 degrees); each (I.f.): Payment
for bid items shall include all fabrication, shipping, equipment, material, tools,
consumables, labor, layout, field testing to install the sheet pile transition pieces
to the minimum indicated pile tip elevation. Lengths beyond the minimum pile tip
elevation are incidental.
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JJ.

KK.

LL.

MM.

NN.

00.

PP.

QQ.

RR.

Fargo WWTP Flood Protection
Improvements

Tank Wall Vertical Extension; linear foot (I.f.): Tank wall extension shall be paid
by the installed linear foot. Payment shall include existing surface preparation,
waterstop, formwork, dowels and anchorage of dowels, reinforcing, installation of
embedded items, concrete materials and placement, curing, form stripping, and
preparation for subsequent construction.

1. See detail 6/S501.

Fence Brackets; each (ea.): Payment shall include fabrication, shipping, layout,
field anchorage materials, and installation of hot rolled steel angle shape fence
brackets and final adjustment.

1. See details 7/S501 through 10/S501.

Fence — Decorative; linear foot (I.f.): Payment shall be paid by the installed linear
foot. Payment shall include fencing product, base plate, base plate anchor bolts,
fence post clips, field cutting and field trimming, and final adjustment.

Fence — Decorative, curved; linear foot (I.f.): Payment shall be paid by the
installed linear foot. Payment shall include curved fencing product, base plate,
base plate anchor bolts, fence post clips, field cutting and field trimming, and final
adjustment.

Tank Tie-In Concrete Pier, Decorative; each (ea.): Payment shall include
preparation, formwork, reinforcing, installation of embedded items, concrete
materials and placement, curing, form stripping, and preparation for subsequent
construction.

Cladding Ledger — Sheet Pile; linear foot (1.f.): Steel ledger angle at sheet pile
wall shall be paid by the installed linear foot. Payment shall include fabrication,
finishes, field welding, field finishes, and field preparation, adjustment alignment
for subsequent construction.

Cladding Ledger, rolled at tank; linear foot (I.f.): Rolled steel ledger angle at tank
wall extension shall be paid by the installed liner foot. Payment shall include
fabrication, finishes, field welding, field finishes, and field preparation, adjustment
alignment for subsequent construction.

Masonry Cladding at Sheet Pile; square foot (s.f.): Payment for masonry cladding
shall be paid by the installed square foot. Payment for bid item shall include all
materials and labor for a complete masonry assembly including masonry units,
cast stone trim units, veneer anchors, drainage cavity net, weeps, joint sealants,
expansion joint materials, testing, cleaning, and field adjustment for subsequent
construction.

Masonry Cladding at Tank, curved; square foot (s.f.): Payment for masonry
cladding shall be paid by the installed square foot. Payment for bid item shall
include all materials and labor for a complete masonry assembly including
masonry units, cast stone trim units, veneer anchors, drainage cavity net, weeps,
joint sealants, expansion joint materials, testing, cleaning, and field adjustment
for subsequent construction.
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TT.

uu.

VV.

WW.

XX.

YY.

ZZ.

AAA.

BBB.

Fargo WWTP Flood Protection
Improvements

Sheet Pile Cap Steel; linear foot (I.f.): Payment for sheet pile cap steel shall be
paid by the installed linear foot. Payment shall include all labor and material to
fabricate and install the sheet pile cap steel, including field attachment, testing,
cleaning, and adjustment.

1. See detail 2/S501.

Stone Cap; linear foot (I.f.): Payment for cast stone wall cap shall be paid by the
installed linear foot. Payment shall include all labor and material to fabricate and
install the cast stone cap, including anchors, joint sealants, testing, cleaning, and
adjustment.

Stone Cap transition pieces; each (ea.). Payment shall include all labor and
material to fabricate and install the cast stone cap transition pieces, including
anchors, joint sealants, testing, cleaning, and adjustment.

Sheet Pile Painting; square foot of contact area (s.f.c.a.): Payment for field
painting of the sheet pile wall shall be paid by the installed square foot of contact
area. Payment shall include all labor and materials for surface preparation,
protection, application of all primer and topcoat(s), touch-up painting, and clean-
up of the entire sheet pile wall and installed steel fabrications. Payment is for the
entire surface contact area (s.f.c.a.) within the installed square foot area. All
adjustments to include the s.f.c.a. are incidental.

Sheet Pile Dry Side Rock Mulch and Edging Strip; cubic yard (c.y.): Payment for
the placement of rock mulch and edging shall be paid by the installed cubic yard.
Payment shall include all labor, equipment, tools, and incidentals necessary for
placement.

Utility Crossing Walers; each (ea.): Payment shall include all material, labor and
equipment required to fabricate and install each horizontal waler at utility
crossings through the sheet pile wall, including the CLSM encasement, trimming
of bottom elevation of the sheet pile, and incidentals.

1. See detail 2/S301.

Sheet Pile trimming; hours (hr.): Payment shall include all labor, tools, and
incidentals necessary for trimming the top of the sheet pile walls to the final
elevation.

Pile Driver Set Up and Mobilization; each (ea.): Payment shall include labor site
set up / mobilization for pile driver.

Stormwater Management; lump sum (l.s.): Stormwater Management shall include
all labor, materials, equipment, and administrative effort required to comply with
the NDPDES permit requirements, including obtaining the permit, documentation,
reporting, preparation of the Storm Water Pollution Prevention Plan, NOI, NOT,
and implementing of any erosion and sedimentation controls not specifically
identified on the plans, but required for permit compliance.

Sediment Control Log; linear foot (I.f.): Rolls shall be paid per linear foot.
Payment for bid items shall include all equipment, material, labor necessary for
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installation, inspection, maintenance and removal. Payment for installation shall
be paid at a maximum of 75% of the contract unit bid price. Remaining 25%
payment shall not be paid in full until the device has been removed.

CCC. Inlet Protection — Existing Inlet; each (ea.): Inlet protection will be paid by the
number of inlets protected. Existing inlets on the project site or along a haul route
located on or off the project site will be paid for as “Inlet Protection — Existing
Inlet”. Inlet Protection will only be paid for once for each inlet protected,
regardless of whether multiple types of devices are used on an inlet over the
course of the project. Payment for bid item shall include all equipment, material,
labor necessary for installation, inspection, maintenance and removal. Payment
for installation shall be paid at a maximum of 75% of the contract unit bid price.
Remaining 25% payment shall not be paid in full until the device has been
removed.

DDD. Silt Fence — Standard; linear foot (1.f.): Silt Fence shall be paid per linear foot.
Payment for bid items shall include all equipment, material, labor necessary for
installation, inspection, maintenance and removal. Payment for installation shall
be paid at a maximum of 75% of the contract unit bid price. Remaining 25%
payment shall not be paid in full until the device has been removed.

EEE. Temporary Construction Entrance; each (ea.): Temporary Construction Entrance
shall be paid at the contract unit price per each and shall include full
compensation for constructing temporary construction entrance, complete in
place, including excavation, fabric and backfill, as shown on the plans, and as
directed by the ENGINEER. Cleanup, repair, removal, disposal, or replacement
due to improper installation or the CONTRACTOR's negligence shall be
considered incidental to this item. Payment for installation shall be paid at a
maximum of 75% of the contract unit bid price. Remaining 25% payment shall
not be paid in full until the device has been removed.

FFF. Concrete Washout Area; each (ea.): Concrete washout area shall be paid at the
contract unit price per each and shall include full compensation for constructing
temporary washout area, complete in place, including installation, maintenance,
clean-up, and removal. Cleanup, repair, removal, disposal, or replacement due to
improper installation or the CONTRACTOR's negligence shall be considered
incidental. Payment for installation shall be paid at a maximum of 75% of the
contract unit bid price. Remaining 25% payment shall not be paid in full until the
device has been removed.

GGG. Mulching - Type 1 - Hydro; square yard (s.y.): Hydro mulching shall be paid on a
per square yard basis. Payment shall include all labor, equipment, tools, and
incidentals required to place the mulch.

HHH. Mulching - Type 2 - straw; square yard (s.y.): Straw mulching shall be paid on a
per square yard basis. Payment shall include all labor, equipment, tools, and
incidentals required to place the mulch.
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JJJ.

KKK.

PART 2

Erosion Control Blanket; square yard (s.y.): Erosion Control Blankets (Type 1, 2,
and 3) shall be paid per square yard. Payment for bid items shall include full
compensation for all equipment, material, labor necessary for installation,
inspection, and maintenance.

Seeding; square yard (sy.) or acre (ac.): Unit price for the type indicated on the
bid form (Type A, B, or Cover Crop) includes all cost for materials; labor;
preparation; finish grading; seed; seeding operations; fertilizer and fertilizer
application; herbicide and herbicide application; planting; maintenance
operations; watering; and incidentals for reestablishing grass areas disturbed by
construction activity. Payment will be made for various types listed on the bid
plans.

Traffic Control - Major; lump sum (I.s.): This bid item shall be a lump sum bid item
and shall include all signing for traffic and pedestrian control (including detour
routes), barricades, channelizing devices, temporary striping, changeable
message boards, flagmen, etc. This item shall include installation, maintenance,
clean-up, and removal. Cleanup, repair, removal, disposal, or replacement due to
improper installation or the CONTRACTOR's negligence shall be considered
incidental. Payment for installation shall be paid at a maximum of 75% of the
contract unit bid price. Remaining 25% payment shall not be paid in full until the
traffic control has been removed.

PRODUCTS

2.01 NOT USED.

PART 3

EXECUTION

3.01  NOT USED.

END OF SECTION
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SECTION 01 25 00
SUBSTITUTION PROCEDURES

PART 1 - GENERAL

1.01  SUMMARY
A This section describes how products are referenced.

B. This section defines the procedures for proposing substitute items by "Approved
Equivalent" and “Or Substitution" manufacturers not listed in the specifications.

C. Acceptance of "Approved Equivalent" manufacturers will be done by addendum
to the bidding documents prior to bid date and time.

D. Acceptance of “Or Substitution” manufacturers will be done by change order after
execution of the Agreement.

1.02 RELATED SECTIONS

A. This Article identifies sections of the project manual that are related to the work
specified in this section. The following list is not all inclusive and represents items
of work that are significant to the completion of the functioning systems. Refer to
the sections listed for additional requirements for the work specified in this
section.

B. Division 0 — Contracting and Procurement Requirements
C. Section 01 33 00 — Submittal Procedures
1.03 GENERAL REQUIREMENTS

A. The Contract is based on standards of quality established in these Contract
Documents:

1. In agreeing to terms and conditions of Contract, CONTRACTOR has
accepted a responsibility to verify that specified products are available
and to place orders for all required materials in such a timely manner as
is needed to meet construction schedule.

2. Neither OWNER nor ENGINEER agrees to substitution of materials or
products called for in Contract Documents, except as they may be
specifically allowed as stated otherwise in writing.

B. The Contract Documents may reference product options by the following five
methods:

1 Products Specified by Reference to Standards or by Description Only
2. “‘Named” products

3. “Equal” products

4 “Approved Equivalent” products

5 “Substitution” products

C. Regardless of how products are referenced, CONTRACTOR must submit
information in accordance with Section 01 33 00 demonstrating the proposed
product or system meets or exceeds the requirements of the Contract
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Documents.
1.04 PRODUCT OPTIONS
A. Products Specified by Reference to Standards or by Description Only.

1. Refers to any product specified by reference to standard specification or
standard such as ASTM, AWWA, or similar standards, or by description
without the naming of an acceptable manufacturer.

2. Any product that meets the referenced or specified standard and/or
description may be submitted for ENGINEERSs consideration of use in the
work.

3. These products must be identified and submitted as an “Approved

Equivalent” under the provisions of Section 01 33 00 and Section 00 73
00 Article SC-7.04.

B. “Named” Products.

1. Refers to products or systems specified by specifically naming one or
more manufacturer and may be done so with or without inclusion of a
model number.

2. Named manufacturer(s) reflects standard of quality and/or the basis of
design for the product or system.
3. Where materials, products and/or systems are specified by specifically

naming one or more manufacturer, without stating that an “Equal”, or
“Approved Equivalent” will be considered, only the “Named” material,
product and/or system may be used in the Work.

4. Being “Named” does not relieve CONTRACTOR, supplier or
manufacturer of the responsibility to meet all of the Contract Document
requirements.

C. “Equal” Products

1. Where “Named” products or systems are followed by the words: “Equal’;
or “Or Equal”; CONTRACTOR shall submit on each product that is not
“‘Named” that CONTRACTOR proposes to incorporate into the work
under the provisions of Section 00 73 00 Article SC-7.04 as an “Approved
Equivalent”.

2. “Equal” products must meet or exceed the standard of quality established
by reference to the “Named” product, must conform to all referenced
standards and specifications and meet all of the Contract Document
requirements.

3. “Equal” products are not considered “Substitutions” and are subject to the
review provision of Section 01 33 00.

4. “Equal” or “Or Equal” products will only be considered by ENGINEER
under the provisions of Section 00 73 00 Article SC-7.04.

D. “Approved Equivalent” Products

1. “Approved Equivalent” refers to any product or system that is not
specifically “Named” or submitted as a “Substitution”.

2. Products or systems that are allowable as an “Approved Equivalent” to

“Named” products will be considered only if the “Named” product is
followed by the words “Approved Equivalent”.
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Where the phrase “Approved Equivalent” occurs in Contract Documents,
do not assume that materials, equipment or products will be accepted as
a Substitution.

Materials, products and/or systems that are allowable as an “Approved
Equivalent” will only be considered by ENGINEER under the provisions of
Section 01 33 00 and Section 00 73 00 Article SC-7.04.

E. “Substitution” Products

1.

“Substitutions” refer to any material, product or system that has not been
included with the “Named” manufactures within an individual
Specification, and no provision of a Referenced Standard and/or
allowance of an “Equal” or “Approved Equivalent” is included.
Substitutions to “Named” materials, products and/or systems will be
considered only if the Named product through no fault of the
CONTRACTOR becomes unavailable after signing of the agreement.
Where the phrase "Or Substitution” occurs in Contract Documents, do not
assume that materials, equipment or products will be accepted as a
Substitution. CONTRACTORSs bid price shall be based upon the named
manufacturers, not a Substitution.

Substitutions will only be considered by ENGINEER after the effective
date of the OWNER-CONTRACTOR Agreement upon written request for
Substitution in accordance with this Section and the Agreement terms.

1.05 QUALIFICATIONS PACKAGE FOR NON-LISTED "APPROVED EQUIVALENT"
PRODUCT CONSIDERATION

A. Bidders shall submit a qualification package at least ten (10) days prior to the
date of receipt of bids for each proposed "Approved Equivalent” manufacturer not
already listed as an acceptable or approved “manufacturer” in the specifications,
which the Bidder proposes to furnish. Each qualification package shall be bound
with protective cover, identified by specification section number and title, and the
product manufacturer's name. The Bidder shall submit all qualification packages
in a sealed, sturdy box or suitable container.

B. Qualification packages for non-listed "Approved Equivalent" items shall include
the following: (if an item does not apply, indicate so in the submittal):

1.

2.

No

Fargo WWTP Flood Protection
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Completed Substitution Request Form. A copy of which can be found
attached to the end of this section.

A complete set of drawings, specifications, catalog cut-sheets, and
detailed descriptive material. This information shall identify all technical
and performance requirements stipulated on each drawing and in each
specification section. Include all items required for shop drawing review.
Provide marked-up product information showing side-by-side
comparisons for both the specified products and proposed products
Detailed information for all buy-out items such as hardware, motors,
bearings, reducers, belts, sheaves, motor controllers and instrumentation.
Lists showing materials of construction of all components, including all
buy-out items.

Manufacturer's recommended spare parts, including all buy-out items.
Information on equipment field erection requirements including total
weight of assembled components and weight of each sub-assembly.
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8. A maintenance schedule showing the required maintenance, frequency of
maintenance, lubricants and other items required at each regular
preventative maintenance period, including all buy-out items.

: Electrical requirements and schematic diagrams.
10. Detailed written documentation with discussion of all deviations of

equipment, including buy-out items, from the Contract Documents.
11. A list of all process, mechanical, electrical, and structural changes and

requirements for incorporating the "Approved Equivalent" into the project.

12. A listing of the manufacturer's history. Unless specified otherwise in
applicable specification sections, manufacturer's history is to demonstrate
a minimum of three (3) years’ experience and a minimum of three (3)
successful installations of the size and complexity involved in this project.
Provide a complete installation list with contact names and telephone
numbers.

13. Documentation easily identifying that the proposed substitution meets or
exceeds the specified warranties

Failure to furnish the preceding information at least ten (10) days prior to the date
of receipt of bids shall be cause for rejection of a proposed alternate item for use
on this project.

No "Approved Equivalent" items will be considered unless, in the opinion of the
ENGINEER, they conform to the Contract Documents in all respects, except for
make and manufacturer and minor details.

The ENGINEER shall be the sole authority for determining conformance of a
proposed "Approved Equivalent" item with the Contract Documents. Except for
identification of non-compliance with the specifications, the ENGINEER will not
be required to prove that an "Approved Equivalent” item is not equal to "Basis of
Bid" items.

Substitutions or modifications to the qualification package will not be considered
after opening of Bids.

Acceptance of "Approved Equivalent" items and their qualification packages,
does not eliminate the need for shop drawing submittals and reviews during

construction, nor does it eliminate the requirement that the seller satisfy the

requirements of the Contract Documents.

1.06 BID REQUIREMENTS

A

Bidders proposing to furnish "Approved Equivalent" items that require changes to
the Contract Documents shall notify the ENGINEER in writing of all process,
mechanical, electrical and structural changes and requirements for incorporating
the "Approved Equivalent" into the Project and shall reimburse the OWNER for
all associated redesign costs. Redesign and contract drawing revisions to
accommodate the "Approved Equivalent" will be prepared by the ENGINEER
during the shop drawing review process. Reimbursement shall be based on the
current standard hourly rates of the persons providing the service plus
reimbursable expenses at cost.

1.07 SUBSTITUTIONS
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ENGINEER will consider requests for Substitutions only within 30 days after date
of the Agreement.

Requests for Substitution will only be considered when submitted through
CONTRACTOR.

Substitutions will not be considered when they are indicated or implied on shop
drawing or product data submissions, without having received prior approval of
the substitution request in accordance with these Contract Documents.

Substitutions may be considered when a Material, Product or System becomes
unavailable through no fault of CONTRACTOR:

1. Should the CONTRACTOR demonstrate to satisfaction of ENGINEER
that specified material, product or system was ordered in a timely manner
and will not be available in time for incorporation into this Work,
CONTRACTOR shall submit to ENGINEER such data on proposed
substitute materials, products and/or systems as are needed to help
ENGINEER determine suitability of proposed Substitution.

Document each request with complete data substantiating compliance of
proposed Substitution with Contract Documents.

A request constitutes a representation that CONTRACTOR:

1. Investigated proposed material, product and/or system and determined
that it meets or exceeds quality level of specified product and that it will
perform and function as required.

2. Will provide same warranty for Substitution as for specified Material,
Product and/or System.
3. Will provide a complete operating installation including any and all

changes and additions in structure, piping, building, mechanical and
electrical work, controls and accessories necessary to accommodate
proposed Substitution.

1.08 PROCEDURE FOR REQUESTING SUBSTITUTION

A
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Submit three copies of request for substitution for consideration in a manner
similar to provisions for submission requirements under Section 01 33 00:

1. Substitutions will be considered as "deviations" to the Contract
Documents.

2. Submit with transmittal letter describing the deviation and justifications for
accepting Substitution.

3. Submit documentation including name of vendor, supplier and/or

manufacturer contacted; date and time of contact; as well as method of
contact used that clearly demonstrates CONTRACTOR attempt to secure
material, product and/or system required by the Contract Documents.
4. Submit shop drawings, product data, and certified test results attesting to
proposed substitution equivalence.
Burden of proof is on the proposer.
Additional information and documentation beyond what is specifically
identified in the Contract Documents may be required as ENGINEER
and/or OWNER deem necessary in review of each Substitution.

oo
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Limit each request to one proposed Substitution.

Transmittal Contents:

1. Identification of proposed Substitution:

a. Manufacturer's name.

b. Telephone number and representative contact name.

C. Specification section or drawing reference of originally specified
product including discrete name or tag number.

2. Manufacturer's literature clearly marked to show compliance of proposed

Substitution with Contract Documents

3. Itemized comparison of original product and proposed Substitution
addressing characteristics including but not necessarily limited to:

a. Size

b. Composition

C. Weight

d. Electrical or mechanical requirements.

e. Installation and maintenance requirements.

4. Product experience:

a. Location of at least five previous projects and the date that each
installation was completed, commissioned and accepted by
OWNER utilizing product in similar situation per Contract
Documents.

b. Name and telephone number of persons knowledgeable of
proposed product associated with referenced projects.

C. Field data and test reports associated with proposed product and
installations that demonstrate the ability of the system to meet or
exceed the specified requirements.

d. Identify any changes to construction schedule or cost required to
implement proposed substitution.

5. Samples:
a. Provide in similar manner under provisions of Section 01 33 00,

individual specifications where the requested substitution product
is specified, and as requested by ENGINEER.
b. Provide full size sample if requested by ENGINEER.

C. Samples will be retained by ENGINEER until substantial
completion.
d. ENGINEER is not responsible for loss or damage to samples.

1.09 ACCEPTANCE OR REJECTION

A
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ENGINEER will notify CONTRACTOR in writing of decision to accept or reject
request for Substitution:

1. Decision of ENGINEER is final.
2. ENGINEER will affix stamp and indicate acceptance or rejection of
Substitution in writing.

ENGINEER reserves the right to require proposed Substitution to comply with all
aspects of specified product to secure design intent.

If request for Substitution results in change of Contract Amount or Contract Time,
adjustments will be applied under provisions in General Conditions.
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D. Substitutions will be rejected if:

1. Submission is not through CONTRACTOR with CONTRACTOR stamp of
approval.

2. Requests for Substitution are not made in accordance with submission
procedures outlined herein.

3. Acceptance will require substantial revision of the original design as
determined by ENGINEER.

4. Substitution is not equal to original product specified or will not
adequately perform intended function as determined by ENGINEER.

1.10 DELAYS
A. Delays in construction arising by virtue of the non-availability of a specified

material and/or product will not be considered by the ENGINEER as justifying an
extension of the agreed time of Substantial and/or Final Completion.

PART 2 - PRODUCTS

2.01 NOT USED.

PART 3 - EXECUTION

3.01  NOT USED.
END OF SECTION
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SECTION 01 26 00
CONTRACT MODIFICATION PROCEDURES

PART 1 - GENERAL

1.01 SUMMARY

A. This section describes procedures by which the agreement and contract
documents may be modified or revised. Specifically the following topics are
covered:

Submittals.

Documentation of Change in Contract Price and Contract Time.
Change Procedures.

Work Change Directive.

Stipulated Price Change Order.

Time and Material Change Order.

Execution of Change Orders.

Correlation of CONTRACTOR Submittals.

1.02 RELATED SECTIONS

PN WN >

A. This Article identifies sections of the project manual that are related to the work
specified in this section. The following list is not all inclusive and represents items
of work that are significant to the completion of the functioning systems. Refer to
the sections listed for additional requirements for the work specified in this
section.

Section 00 52 00 — Agreement Form.

Section 00 63 49 — Work Change Directive Form.
Section 00 63 63 — Change Order Form.

Section 00 72 00 — General Conditions.

Section 00 73 00 — Supplementary Conditions.
Section 01 29 00 — Payment Procedures.
Section 01 33 00 — Submittal Procedures.

I &G mmoOOoO W

Section 01 61 00 — Common Product Requirements.
J. Section 01 77 00 — Closeout Procedures.
1.03 GENERAL REQUIREMENTS

A. The roles and responsibilities of the CONTRACTOR, OWNER and ENGINEER
are defined in the General Condtions and Supplementary Conditions of these
Contract Documents as well as the procedures for modifying and making
revisions to the Contract Documents.

B. The requirements in this section are in addition to those required in other
Specification Sections in Divisions 00 and 01.

Fargo WWTP Flood Protection 01 26 00 - 1 CONTRACT MODIFICATION
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1.04 SUBMITTALS

A. Submit name of the individual authorized to receive change documents, and be
responsible for informing others in CONTRACTOR's employ or
SUBCONTRACTORSs of changes to the Work.

B. Change Proposal
1.05 DOCUMENTATION OF CHANGE IN CONTRACT PRICE AND CONTRACT TIME

A. Maintain detailed records of work done on a time and material basis. Provide full
information required for evaluation of proposed changes, and to substantiate
costs of changes in the Work.

B. Document each quotation for a change in cost or time with sufficient data to allow
evaluation of the quotation.
C. Provide additional data to support computations:
1. Quantities of products, labor, and equipment.
) Taxes, insurance, and bonds.
3. Overhead and profit (in accordance with provisions of Section 00 72 00 —
General Conditions).
4, Justification for any change in Contract Time.
5. Credit for deletions from Contract, similarly documented.
D. Support each claim for additional costs, and for work done on a time and material

basis, with additional information:

Origin and date of claim.

Dates and times work was performed, and by whom.

Time records and wage rates paid.

Invoices and receipts for products, equipment, and subcontracts, similarly
documented.

1.06 FIELD ORDER

A. The ENGINEER will advise of minor changes in the Work not involving an
adjustment to Contract Price or Contract Time by issuing supplemental
instructions.

1.07 CHANGE PROPOSAL
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A. OWNER may, in anticipation of ordering an addition, deletion, or revision to the
Work, request CONTRACTOR to prepare a detailed proposal of cost and times
to perform contemplated change and submit to ENGINEER as a Change
Proposal.

B. The ENGINEER may issue a Proposal Request that includes a detailed
description of a proposed change with supplementary or revised Drawings and
specifications and a change in Contract Time for executing the change.

C. The CONTRACTO